: Open Court

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH : ALLAHABAD

Original Application No. 1262 of 2002.

Allahabad, this the 17th day of August, 2004,

Hon'kle Mr. D.R. Tiwari, A.M.

Govind,

son of Sri Sangat

resident of Railway Hartala

Colony, Balmiki Basti,

Chandan Nagar, Moradzhad,

at present working as regular

Sweeper in Post and Telegraph

Dispensary, Moradabad. eses .Applicant.

(By Advocate : Shri Satish Dwivedi)
Versus -i*

1. Union of India through the Secretary
Ministry of Communication, Government
of Il'ldia, New DElhi-

2 The Post Master General
Bareilly Hegion, Baxreilly.

Be Ihe Sr. Superintendent of Post Offices 8
Moradabad Division, Moradakad.

4 The Chief Medical Officer Incharge, |
Post and Telegraph Dispensatry, b

Moradabad. sasevss +Rospondentsie

(By Advocate : Shri S. Singh)

O RDIEVE

By Hon'hble Mrs D.R. Tiwari, A.ud.

By this OA filed under Section 19 of A.T. Act,
1985, the applicant has prayed for issuanceof direction
to the respondents for treating the appointment of the
applicant on the post of Safaiwala undexr the Chief

Medical Officexr Incharge Post and Telegraph Dispensacy,
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Moradabad as regular and permanent employee Wesesfo the
date of his initial appointment alongwith consequential
benefits attached to the poste He has further prayed
for issuance of direction to the respondents to give

all the benefits of temporary status to the applicant
with effect froam the date of grant of temporary status

to him coupled with the payment of arrears with interest.

2 Filtering out the unnecessary details, the relevant

factual matrix to adjudicate the controversy is that the
applicant after being sponsored by Employment Exchange

was selected for appointment on regular basis on the post
of Safaiwala in post and Telegraph Dispensary, Moradabad.
The availability of sanctioned post is clear from
Annexure-A=l. The applicant has however contended thst
Medical Officar Inchzrge/Post and Telegraph Dispensary,
Moradabad vide his letter dated 22.8.1987 arbitrarily and
illegally appointed to him on daily wage basis instead of
appointing him on regular basis (Annexure-4-3). He has
further contended that against the sanctioned post, in
accordance with the procedure for selection of regular
appointment he was given appointment and he has been
continously working on the post of Safaiwala in the afore-
stated Dispensary since his appointment. In the year 1991
the Sr. Superintendent of Post Officey, Moradabad demanded
the particulars of service of the applicant and one
Sadanand Chawkidar for grant of temporary status
(Annexure-A-4 & A-5). The Superintendent of Post Offices
vide order dated 26.11.1992 granted temporary status with
effect from 29.11.,1989 to Sadanand Sharma and others
casual workers except the applicant (Annexure=~A=6).
However, he was allowed temporary status with effect from
29,11,1989 vide order dated 5.6.1995 (Annexure-A-8),
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His grievance is that inspite of grant of temporary status
to the applicant weesfe 29.11,1989, he was denied =
consequential benefits which go with the temporary status.
Hence, the applicant made a representation to the Superin-
tendent of Post Offices, Moradabad stating therein that

he has been granted temporary status but the benefits of
said status is not been given to him (Annexure-A=9).
Thereafter, the Superintendent of Post Offices vide letter
dated 12.8.1997 issued direction for giving the benefits
of temporary status to the applicant (Annexure-aA-10).

He hes submitted that one Smt. Heera John who was also
selected for regular appointment on the post of Nurse

but she was given appointment on daily wage on permanent
vacant post of Nurse. Aggrieved with the same Smt. Heers
John filed OA No0.1l066/1996 for issuance of direction to
the respondents to regularise her services on the post of

Nurse. Accordingly, this Tribunzl issued a direction

to the respondents to consider the case of Smt. Heera John.

The operative portion of the order of the Tribunal in
OA No.l1l0O66 of 1996 decided on 1.7.1997 is being reproduced

below i=

"..svsle find merit in this case of the applicant.
We accordingly direct the respondents to regularise
the services of the applicant on the post of Nurse
with effect from the date of her first appointment
or from such date as may be determmined in accordance
with the rules. We may clarify that by said other

date, we mean that if there 1s any period of
probation, the date may be fixed accordingly.

The applicant shall also be entitled of all
consequentdal benefits on her being regularised.
The OA is disposed of accordingly, the stay order
stand vacated. No order as to costs.”

Accordingly, the respondents issued the order making

her a pemanent employee.
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o The applicant’s contention is that the pesition of 1
the applicant and Sut. Hbera John are on tie similar putting |
which may be seen from the statement at Annexure-A-12 & A-13). '. *
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The applicant again represented his case to the Competent
Authority and followed it by reminders but nothing has
heappered so far, the copy of the reminder dated 7.2.,2002
is at Anmexure~-A-16, Aggrieved with in action of the

re spondents, the applicant has filed the instant OA,

The applicant six of the relief stated above on the
following grounds i=

ni) The applicant was appointed on the post of
Safaiwala after following all the procedure
of regular appointment against a parmarent
: sanctionad post.

ii) Other employee of the department who has been

allowed temporary status in similarily situaticn
the applicant is also entitled for the same,

iii) Intaction of the respondents amounts unfair
labour practice in the facts and circumstances
of the present case,

iv) He is continuing in service since last more than
15 years and still he has bezsn deprived of the
benefits attached to the post and his services.

v) Principles of justice, equity and good
conscience in the facts and circumstances
of the case requires that the services of the
applicant should be regularised with effect from
tﬁe date of his initial appointment alongwith

con{s_'equential benefits to be attached to the
post, "

4, Per con*'cra/ the respondents have contested this OA
by filing a detailsd counter affidavit and they have
submitted that the applicant is not entitled to any

re lief claimed because he was engaged as part time
Safaiwala on daily wage and the grant of temporary status
was wrongly isswed to the applicant. They have further
argued that P & T Dispensary in Mradabad which was
previously under the Administrative Contrcl of Telecom
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Divisional Engineer Mbradabad was subsequently _},Lglr+é
to the Fostal Department with L2 sanctiored post vide
thore letter deted 1-6-1987 including the post of
Sefaiwala (Para 6 of the counter affidavit). It has
been furthar submitted at the time of transfer of the

Dispensary was vacant and to carry out day today work
of Safaiwala the Medical Officer Incharge P & T Dispensary,
Moradabad had placed requisition to the Employment

Exchange Mradabad for engagement of Safaiwala on daily

wage basis @ Rs.12.55 per day vide letter dated 16.5.1987.
The Employment Officer Moradabad sponsorcd the names of

18 persons including the name of the applicant finally.

The applicant was selected on daily wage basis vide

iedical Officer Incharge Mradabad letter dated 22.8,1987
$ill reguler appointment is made on the post (Annexure-CA-1)
af tar that the applicant was granted temporary statas
wrongly vide latter dated 5,6.1996 treating him at par

in Group '0* cadre and is being paid on the wminimum

pay scale of Group 0% official weeoefe 29.111987,

In view of this fact, it has been pleaded that OA

is bereft of merit and may be dismissed.

Se I has= heard counsel for both the sides and perused
the pleadings. I have carefully considered the rival
contention of both the couns21l,

6. During the course of the asrguments the counsel
for the spplicsnt has drawn my attention to Annexure-A-l
which indicates that the post of Safaiwala has been
shown in Col. 7 ageinst the permenent post, He has
further argued that the nt of }g_mporary status to

the agpplicant is a further md that he was not on

daily wage bul wes considered as a ¢gasmal. employee,
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Counse 1l for the respondents has reiterated the
during the course of the arguments mentiomed in the
counter affidavit reply. .

Te The only crucial question which arises for
consideration is whether the applicant is entitled |
for regularisation with effect from the date of his |
initial appointment, The contention of the respondents

thalt the grant of temporary status to the applicant

has been wrongfully done can not be countenanced simply

" . ———

because thz applicant is not responsible for this wrong,
I may also mentioned that ke has been working on that post

without any break and his continuous workimg further
perfected his legal right, Hon®ble Supreme Court has
repeatedly held that any appointment against the permarent
post, in accordance with the rules, would entitle the
persons so appointed, the right of regularisation,

They heve further held that long years of continuance
without any kreak in service leeds to the presumption
that the post is permarment, In the case of Rudra Kumer
Sain Vs. Union of India & ors. 2000 (8) S.C. 25, the
Suprem® Court has held that stopgap appointment/ad-hoc
appointment is made in order to meet som urgent
situation only, In the present fact situation this is
not ths case, In the case of P,L. Dhingra Vs. Union of
India & ors. (AIR 1958 S.C. 36) in para 11 & 12 of the
judgment, the Apex Court held that if the appointment
is made as per rules and is continued for long years
on adhoc basis, the appointment should be considered

as regular appointment and the appointee is entitled
for regularisation from the date of his initial
appointmant,
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am of the considered view that the post was sam‘t’ L
one and the applicent's apptoin'tmnt on the said pnst
on daily waece basis is/arbitrary and illegal.

The contention of the respondents that grant of temporary
status to the applicaent was done vrongly is certainly.

not attributable to the applicant, There is enough

force in what has been pleaded by the counsel for the
a-pplicant that the case of the applicant is :ha,sad on
the similar facts with the case of Smt, Heera John,a
Nurse working in respondent‘'s establishment, In pursuance
of the judgment of this Tribunal, the respondents hawe
granted regularisation to Smt, Heera John. It is pleaded
by the counsel for the applicaent that in similar .
situation if that benefils could be extended to Sut,
He@ra John, Therz is no reasen. as to why the applicant
should be deprived of that facility., I am Mot inclined
to agree with the counsel for the respondents, In view
of this fact the CA is boungd to succeec on merit,

O In view of the facts and circumstances mentioned

above and the éiscussions made, the OA succeeds and

is allowed. The respondents are directed to treat

the appointment of the applicant on reqular basis with

the date of his initial appointment alongwith consequential
benefits. They are also directed that the kenefits

of the temporary status be extended to the applicant

from the date of grant of temporary status and arrears

are allovwed with no interest, Cost easy.
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