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11inj~\-ry of "UJtllllIJl)1.Car:ion, Dak Bha'"" n, Sansad

t~Clrq. New Delhi_



3. Superintendent of Post Office, Banda Division,

Banda ..

4. Smt. Bimla Devi, E.D.B.P.M., Paswara, Mahoba .

.....................Re sponde nt.s .

Counsel for Respondents Sri V.V. Mishra.

o R D E R (Oral)

Having grounded o.n identical facts

involving the common' (]uestion of law, we are disposing

of these t.wo O.As. by this common order.

of 2001 l",ould be the Je,'1ding c~:=;e.

O.A. NO.302

2. By c.,»: No.30~UOl f.iled under SI';":tion 19 of

the 1\.'1'. ,,,,ct .. 19B'),

qu a= hi Ilq I h e i mpl.l(jn~~cIill'dpl' da t ad J to;. 3. )00 I (,J:"nn0xure

A-5) couo l ad ',~1 Lh Lh\> p.rav s r f o r i s~:lJanc~, or d ir-o c t i on

to t.he n~~~pond,'ld.:=;,not 1.0 i nt.e.rfer e r.n thf' ppClcl'lful

.fune! lOIiLI,q or t'h~~ appl ]"'.'llll'. El:3 E:. D. R. p.tf,., 1-'.'l~'.rClra,

r.he of
.,

';i.O.A. No. (i 1'::;:000 IIi'ls pl-"yed f or quarsui ng t!IB .i.mpuo nad

order or appoinrrncml of Respollclf'nt No.4 .i; e . app li.can t,

of O.ri. 1'.lo.=,';W'/OJ a l oriq ,,,,l.th the pr aye r f or is suanca

~f t~il·(>~~'(l:·!:':::'~:.\d\'f'=:~pond~nt~: to appoint th? app l i.can t
~::=:---:::

as Z.D.R.IJ.tJl.. i:-'c!5'".lara. rJlahoba.

3. Be[Ut'8 I,.r, proc'ol'ld to discuss the facts and

legal que s t=i on .i nvo l.ved i.n these a.As., we lI.'OIJld like

to dispose of the .M.A. NO.12V/05 .fiLed on 17.3.2005

and the M.A. No.1801/05 f i.Lad in rHpJy to

M.A.No. L:'12/0S. r..y the af o r e s a id t-l.A., the applicant

has eouq h t to ame nd tl.e prayer c Laus e 50 as to quash

the or-de I' dClted 14.3. :;~nnl ,13 the said orde 1~ ",ra::; no t;

served on l.he app li can [- and has come t.o know about; j t

t hr ouqh the C'OU n to r Affidavit filed hy the

-



respondents. The prayer has been made to condone the

delay in filing the said application. The responde~ts

have fi led the reply wherein it has been submitted

that the applicant was informed about the order dated

14.3.2001 by S.D.I., Mahoba on 16.3.2001

refused to receive ·.the same deliberately.

but she

of this,

In support

a detailedthe respondents have enclosed

report of the S.D.I. dated 21.3.2001, which was sent

to Superintendent of Post Offices, Banda Division.

The report of the S.D. I. dated 21.3.2001 appears. t.o be

genuine and cannot be doubted. loVe are of the

considered view that the applicant's M.A., which is

highly belated, cannot be allowed.

No.1212/05 is accordingly rejected.

Hence, the M.A.

4. Filtecing out the details, t.he relevant

factuaJ matrix to deei de the controversy, as pel: the

averments in O.A., lS that t.hamade permanent

incumbent of PaslAfara Branch Post retired on attaining

t.he age of 65 ye ar s

vacant wi th effect

and the post of E.D.B.P.M. fell

from '2.8.1998. 'ro fj 11 up the r

notification was is:;ued nnd

sponsoTed f ive A.Ll the
::1

names.

vacant: [105j-, the

Employment Exchangfl

five c.and id a t.es lAfel~e

appl~(;at:fo"is ~";;i.tlf £lll
: =:. ~,::-::::: ~-=-
candidat~~-3~::: resrwnded.

submit theirrequested to

Onlyr e Lev a nt documents. two

Finding element ofno

competition another general hotification was jssued

vide 18.8.1998. A.fterNo.B-2/39/5/98 datedMemo

following t~)e prescribed procedure in Post & TelegTaph

E.D.A. (Conduct & Service) Rules, the applicant was

appointed on 24.5.1999 (Annexure No.1). I t has been

submitted that after the applicant took over the

charge of E.D.B.P.M., Paswara, her appointment was

challenged by one T.P. Singh by filing O.A. No.07/2000

be f ore this Tribunal which 13 still pending. The

Counter affidavit filed .i n O.A. No. 07/2000 (Annexure

A-2) admits that the applicant fulfilled all the I~

*
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requirements and qualifications for the post of

E.D.B.P.M. The departmental inspection reports by

respondent Nos. 4 and 5 (annexure Nos. 3 and 4) have

stated that her work has been found excellent.

5. of a sudden, the respondents passed

and the applicant

All

order dated 16.3.2001 (annexure-S)

has been disengaged. This acti on has been challenged
\

on various grounds mentioned in para 5 of the O.A.

The main grounds are that the applicant w-as regularly

selected and the termination has been done wi. thout any

show- cause and hence, principle o£ natural justice has

been violated. This Tribunal, after hearing the

counsel .fo.r pa.r t i.e s , granted interim relief by order

dated 22.3.2001.

6. app.reciate theorderIn t.o bet.ter

cont.roversy, .i t may be us af u.l to have a bird's eye

v i.ew of the facts of the 00'''.' No.07/7:000. The

applicant. aft.er hi s cand i.d a t.u.re was rejected, filed

the above said O.A. on the ground that he was the most

marit.or i ous r.anri ida t e a~' he s ecu.re d 65.69% marks 1.n

111gh :::;choul sxami na ti.on as against t ha r e spcnde n t

No.4, Itlho s e cur-ed op1.y 60.83% marks. He has also

drawr, <..t~t.~~-?f\tl'(Jfl"to Dol;. Post Jet.t.er No.17497/90 EDA

Traini'n-=g~=~t~~o.I(l.5.;991 (Annaxur e A-3) w-hich stipulates

as under :-

"lAThen th~ Consti t.ut.ion of India guarantees equal

oppor~unity to all for their advancement, the
reasonable course wou l d be of.fer ED appointments

to the person w-ho secured maximum marks in the

ex ami nab on wh i ch made him ~J.igibJ e £or the

provided the candidate has the
mi n i.mum lev~l of prope L't/ and income

appointment

prescribed

:<0 t.hat 110. has adequate means of livelihood apa r t

from the ED al Lovauce s ;"

! '

.. ~)
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!-fence, it ha s been pleaded that his O.A. deser.ves to

be allowed on this ground alone.

7. The re5ponclent.s, on t.he other hanel, have

the O.A. by filing a detailed Countercontested

affidavit. It has been subtni tted that the applicant

was appointed as EDRPM, Paswara vide Memo dated

24.5.1999 and took over the charge of the post on

26.5.1999. SubsequeJlt to the appointment, a complaint.

was filed bv , S111'.1. 'l'ej Pratap Singh, one of the

candidates, who .pa r t i d pat.ed for s e Lac ti on for tha

s ame pas t. On .re ce i p r of the complaint the hi ql.e.r

authority reviewed and f ound t.ha t the

applicant' 5 t.h eappoi 11 tme n t made

provi~:ions of t-he 1{llle:=: -'lilci t.he 1-\ppo_lntinCl Aur ho r i t.y

of the

app li can+ vide l o t.to r <J,'lted 'I.::>.?001 I (~A 1 \ _ In

compliance o l Lha :-:.'!id d i rection, the ~;el''Jl ce of the

app l i can L wa:=-: lel"minai'.ed unde r RuLe to nt t he EDf\

14 . ~. /ll(j I . III Dvi:';IUJI.31 .'lrr.lIl0e!llRIl r made
'I he 'lP iJ.rnnt. t-hererlfter,

.~lppl'O'lCllod t h i~ 'J'I i burial .md obtained tha ~:t-'ly ardor

and i s ·~:t-i.l1 con ti.nur nc rJ:3 E[)BP~1, Pa~'\"i'll"-'l, Dist.6ct

Mahph.l ... I!"·_'~-'l)r~h, i t h;-lS been p l ead ed +h at thE" O.A .

. r::lG ::: e 1. \i ?: ~:;'i S·= 0 Ef" \ li c;~ni s s ed .. ::,:.-

DlIri ny thE: cnur~e of the a r cumeo t, the8.

cour.s s 1 for t he -'lppl .i cant reiterated the poi nt s r a.i :=:ed

in applica~t'~ pJRading_ Acldi tionaJ ly, he has i-lrglled

that the respunclellt5 C311not be a ILoved to b l.ov hot and

co l.d s i mull -lIJ0.01IS l v. ifE" hAS subnu t tec t:hat through

their coun t e r a fri d.av i t- filed In U.l\. No.07/:2l100, they

have Sllppol't-ed the c:a:,,\' of Bilnla Devi lrJh"lI'eaS in the

coun t e r d.ffidi'lvlt- filed in t hi s ('a:=<e con t.r a ry view has

been r.'lkell. 'J'lJi S .ori! entlnll of the app l i c an r t s r-oun s e L

.i s mis conc.o ived , d:-< t.j,el~e is no change in t I.e rr stand

I'

..
"
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iI seen mi nu t.e Iy. T hei r stand regarding property

qualification continues, though, it J.S not correct.

He has also contended that the applicant has served

for more than four years and the interest of justice

required that some alternative arrangement may be made

by the respondents. He has further contended that the

decision of the Fu Ll Bench in the .case of H. Lakshmana

and others Vs. 'T'he Superintendent of Post Offices,

Bellary and others - 2003 (1) ATJ (CAT, BangaJ.ore) 277

was delivered on 2.12.2002 would not apply jn the

instant case as thw appointment has been made in 1999.

The judgment- of the F'IJJ 1 Bench would have prospective

effect and as such, the appo.i ntment in que s ti on .i s

legal and ~annot be disturbed.

9. Till' counseJ for the app l i can t in T.P. S.ln9h

(supra) n~ 1y:i ll!J on the de c i s i ons of the Full Rench

submitted of adequate D.t

Livelihood ts no it he r .'111 abs o.l.uce condition nor a

p r ef e re nt i a I ro nd i t i onfol' .rppc.i nt.men t. to fi:DBPt4 post.

.; \
J,

ii) 7>O()4 (1) A'T'J 1

C''ix:).' i:3e·rl~~lr,.,Jodhpur.

He furt~~f~~'l=lbll~i tore::! that tho applicant had mo r e marks

than tll~ respundent: No.4 ~nd accordinqly

be set asj de lAd t h

the

theappo.i nt.ms n t of respondent No.4

direction to the respondents to appoint the applicant.

10. Counsel for the respondents, during the

the cuunter a f f ioav i t of the r aaponde n t s .

strongly the belated amendment

app lica t.i on he d i surris s ad . In vie ..••, of the' r e v i ew by

the high au t.no r.i tV·, the O.A. No.l02/01 be dismissed.

.J

I
I
I
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11. 'we have carefully heard the counsel for the

parties and perused the pleadings.

] 2. From what has been discLissed .i n the
pr-acad i.nq paras, the f olLow.inq two issues emerge wh.ich
require indepth deliberation and adjudication: -

i) .Whether j t is necessary .i n the of

appointment of E. D. Sub Post Masters/Br':'ll1ch

Post MasterR, preference may be given to those
candidates,whose (adequate means of livelihood)

J,S derived frorn .Landed property or immovable

assets; and
.ii ) 'l'he app Li cab i Li ty of decision of the I'll] 1 Bench

In respect of caseR decjded before the decision
of the Fu I L P,elleh was delivered.

13. ti.) above lc;

cOllcernnd, t li ff e r en t vi eWe: •.'ere e xp.r as s cd by di f f ers n t

" I''). iMp. aJ.ready the
F!xt-r'd~·t~s or tho 1 u= tructi ons on the ~Ilh-iect ~rJj t h

i ,,:;~,';i~"~,=,I"S' t:llP .i.ncome and own ers h ip n.f the
'::::: :-.:::

p ropa r Lv. 'r t hClo~ clearly been p r ov idod that a

person I,...ho takes over the agency must be one I,rho

ha s adequate means of livelihood. '1' h0. . plain

lanquage clearly shows that adequate weans have
to be looked into of the person who has taken
OV0.r the ageIH:y. It :i s, t.t.ere.f or e I not- lo precede

to t.a ki.no (,)V"J. o!' t,"hn wo.rk or a ci.vi 1, po~t. The

I·
I

dl'lP,;U:tlll(',nt may t"0, \.ril'hin i t s r i uh t.s to JrMn:~ the

1'0.1 e\l'rl'n t I'll ,1 <;S .:Il,d i Il:=:tru.- t.i '_)n~; to pr ov 1.d0. f 0 L'

aop.qllal(; !n('lilllS o r Li.v e.li.h ood to en~,,'J!"?' l he ri q h t.s

of tho GUVE'I'l)ln~~I,t att or Ule- ;1~H'!1C:y l~; ~li.ven bu t

,,



..

no discrimination could be made before the c.ivi L

post is so awarded to any person.

16. Equa 1.ity of opportuni ty and equal treatment

for s i.miLa r Ly placed persons is the hallmark of

our constitution. Articles 14 and 16 of the

Constitution specifically bar discrimination

between the similarly situated persons. There is

no d.i s cr-i nrina ti on that lS permi tted In this

regard hetliJenn t.he persons havi nq adequate means

or pe rsons nql having adequate means. Any such

at tompt would be vioJ.ative of Articles 14 and 16

of the Cons t.i t.u ti.on , This fact had not been

disputed ~t the Ba~.

17. However, it Wi'lS contended that the rights of

the Government have also to be taken care of In

t his r fl 9a rd . Iii'e hav e already r e.fe.rr eci to above

and at the risk of repetition; we take Libe r t.y o.f

men t.i ani nq t.ha t such r.i q ht s can be taken care of

a f t.e r t-Iw civiL pos t is i'lwi'lrc\ed on its merits.

I';'lr,~ can 1)0. t'lkell .rn r h.is regard af t e rwa t ds and

non~:::sary i.nstrllc't.10ll:": or J'llle=: can btl framed as
';;

already re.t erred to above. In case the selected

candidate i~ nut ~n a po~ition to furnish enough

s ecu ri t.y or ~ome: r eas onebLe condition that may be

;m~l'::~l:'l.J'-""he:will no t be given the said c.i.v i 1 post

b.u''L~.~:=,2'~n,not. b~ d i scr.imi nated at the initial

stage. Equa Li ty of oppor tun.i ty cannot be a

casualty 1n this regard. The state on that

count, therefore, cannot be discriminated."

The Full Bench also relied on the- sale known decision

in the case of J nd r a Salmi and Others Vs. Union of

India t; wh i ch J.S19'12 SUPP(3) see 217,

reproduced below :-

"It may'not be pa rm.is s i.o La to debaJ: a c.it i zen

from bning con~lrlerRd for appointment: to an
)1 office undo r the ::::lCll.e =;oJ.0..1.y on the bas i.s of his

i.ncome o r pr-cpe rtv -ho Ldi.nq . s i nco the employment.



.'
,-

under the state 1S really conceived to serve the

people (that it may also be a source of

livelihood is secondary) no such bar can be

created. Any such bar would be inconsistent with

the guarantee of equal opportuni ty held out by

clause (1) of Article 16."

Thereafter it was f u.rther held "possessing of adequate

means of li veli hood .i. n terms of circular dated

6.12.1993 of the department 15 neither an absolute

condition nor a pEeferential condition requiring to be

considered for the above said post".

In the instant case also, the applicant 1n O.A.

No.07/2000 was not appointed, as he did not have a

landed property in his own nam~ though he was holding

the property jointly. He wa!;': hav.i.nc the higher marks

111 the ma t r i culation ox ami.na t !on than the Respondent

No.4, .•"ho lilac< off e r ad the appointment. In view of

this Le oa L position, the app Li can t of O.f\.No.07/2000

is en r i tJ (;d to t l.e 'lrrointment for the post oJ' EDBPt'l,

l:'aswara.

14. \~lith reqard to the question of app Li ca ti on

0,[ the dec.i s i on of Full Bench in the instant case, it

may ,be s:_:'l~ecj~th,at rll1" couns eI for app Ii can t in O.A.

No. 30:2/~~ria=::) ,,-.trOJ1Qly submitted that the cond i bon of
.::::: -:-.!:: - ~

possessi ng the ad0.qLJ.~te nieans of Li veli hood is nei ther

an absolute condition nor a praferential condition

which was declared only on 2.12.2002 and, therefore,

the Full bench decision ) n the af orems nt i onad case

would application J nhave the andno

circumstances of the present ca~e when the appointment

was made in the year 1999.

15. We have considered this aspect and bestowed

)1 our ca r ef uL coris i de ,-rJti on to the entire matter. We
are unable to accept the said contention of the

learned counsel for the simple reason as held by the

!
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Apex Court in Buresh Chandra Verma Vs. Chancellor,

Nagpur University (AIR'1990 SC 2023), the r eLevarrt

portion of which reads as under: -

"Para-9. I t is unnecessary to point out that

when the court decides that the interpretation of

a particular provision as given earlier was not

legal, .i t in effect declares that the law as it

stood from the beginning was as per its decision,

and that it was neve r the law otherwise".

\tie may also rAfer to the judgment a n case of M.A.

Murthy Vs. state of Karnataka and others, 2003 sec

(L&B) 1076, which is as under: -'

"Para-g. No rrnaLl y , the decision o.f the Supreme

Court enunciating a principle of Jaw is applicable to

all cases irrespective of stage of pendency thereof

because it. assllmed that what is anunc i.a tad by the

Supreme Cour t is, i.n f ac t , the law f.r om inception.

'T'he doct.ri ne of prospective over rul i ng '..Ihiclt 15 a

feature of Ame r i can j uri.ap r-ude nce .i s an exception to

the normal pl·jnriple of law".
In v.i ev 01-:- the abov o l ooa l pos i ti.on , we hold that the

rat.io of tlte F'lIJl Rench jlJdgment wou Ld have .~

retrospeclive eff ect and ••rou l d apply to the

appo i ntrnent; of the r;pp.l:icant in 'the Ci'lse of Bimli'l Devi

(s up'rr) ".=., __._:,,- ''',
==: ..:2. ~";:::

16. '=;-1~1 'fTH~ f act.s and ci r cums t arice s ment i oned

i?bove, and t.he discussions made hereinabove, O.A.

No.·302/01 is devoid of merit and is dismissed. O.A.

No.07/00 sucreeds on merit and is allowed. IIlfG further

direct the respondents to appoint the applicant of

O.A. No.07/2000, who is more meritorious cand.i da t;e to

the post. in que s ti on w.i t.h.i n a period of one month from

the date of receipt of a copy of this order.

No order as tu cost.
/?
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