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Allahabad this . the 3 ~ 'J~~. 2001 day of 

Hon 'bie Mr •. s •. K.I. Naqvi. M~er (J) 
Hon'ble Mr.s. Biswas1 Member(A) I i 

f ' [ \ ,. f 
' j I ,. 
i' 1 ,l . 
;1 I 

j:;' 
=·1· 
.. ,· 1~ 

l 

O.A.No. 591 of 2000 

Dr •. Brajendra Singh Chauhan A/a 30 years. Son of 
Late Devendra Singh Chauhan. Posted as Short-t'erm 
Medical Officer. in small Arms F~ctory. Kanpur. 
Resident of ~17/209-A~ Kakadev• Kanpur. 

Applicant 
By 1\.dvo.cate Shri Sudhir Agrawal 

·u .r 

Versus 

1. Union of India thr~ugh the Secretary. Ministry 
of Defence. New Delhi;1 

The Director General/Chairman. Ordnance Factories 
- 

2. . 
Board. 10-A. Auckland Road. Calcutta. 

4. 

Union of India through the Secretary• Ministry of 1 ·; 

Personnel Training and Public Grievances. New Delhi. 'fA i I,•\ 

Li 
J,! 
'1," . ' d 

The ~eneral Manager. Small Arms Factory. Kanpuro 

Respondents 

·· •. =· .• , .... ~ 

By Advocate Shri Amit Sthalekar 

O.A.No.734. of 2000 

Dr.Alok Kumar Agarwal A/a 30 years. Son of Kishan 
Lal.Resident 0£ ~am Raghu Market. Head Post Office 
crossing. Firozabad. presently working as Medical 

••• :pg.2/- 
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Officer on Short Term. C>rdnance Equipment FacC>ory 
Hazratpur Distt •• Firozabad. 

Applicant 

By Advocate Shri sudhir Agarwal 

· Versus 

10 union of India through the Secretary. Ministry 
of Defence. New Delhi: 

2; The Director General/Chairman. Ordnan~e Factories ~ 
Board. 10-A. Auckland Road. Calceuttaf 

3. union of India through the Secretary. Ministry 
of Personnel• Training a.IXl Publi~ Grievances. 

- New Delhi; 

4o The General Manager. Ordnance Equipment Factory. 
. . 

Hazratpur Distt.Firozabado 
Respondents 

By Advocate Km.Sallhna Srivastava· 

O.A..N:>~ 6.00 of 2000. 

Dr.Dinesh Jha. A/a43 years. Son_ of Sri D.R.,Jba. 
Resident of 70/3. -n.s." Factory Estate. o;c.F.: 
Shahjahanpur. presently posted as Medical Officer7 
Short Term. at Ordnance Clothing,FactQry• Shahjahanpur. 

Applicant 

!!I Advocate Shri. Sudhir Agarwal 

Versus 

1. Union of India through the Secretary• Ministry 
of Defence. New Delhi~- 

2. The Director General/Chairman.>ordnance Factories 
Boat'd• 10-A._A.euckiand Road. <::al:cutta. 

3. Un.ion of :tndia through the Secretary•. Ministry 
of Personnel araining and Publeic Grievances • ... 
New Delhi.· 

~ ••••• pg.3/- 
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4. The General Manager. Ordnance Clothing 
Factory. Shahjahanpur. 

Respondents 

By Advocate Shri A~hqk t-bheil.ey. 
Shri J.N. Sharma 

. " 2.:_A.No~ 670 of 2000 

.. 
nr.Anuj Kumar Agarwal. A/a 33 years. son of 
Sri Satish Kumar Agarwal• presently· posted as 
Short· Term Medical Officer. C>rdnanc~ Factory. 

Kanpur. 
Applican~ 

By Advocate Shri Sudhir Agarwal 

versus 

1. union of India through the Secretary .Mini­ 
stry of Def enc~.;:. New Delhi~- 

The. Director General/Chairman. Ordnan_ce 
Factories Board• 10-A. Auckland Road. 

2. 

. 
Calcutta. 

Union of India through the Secretary• Ministry 
of Personnel Training and Public Grievances. 

.J 

New Delhi~; 

. 
4. 

~ 
The General Manager. Ordnance Factory. Kanpur. 

By Aalvocat.e Shri Amit Sthalekar 

ORDER 

By Hon'ble Mr.S.K.:r. Naqvi. Member (J) 
'!he applicants involved in these o.As. 

' ..! 

a.re short Term Medical Officer(for short s.T.r.1.0~) 
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Dr~Anultj Kwnar ·Agarwal wa_s appointed in 1994 
. . 

in orenenee cio~hing F~c;:tory • Shahj ahanpur .-_ .· 
. . . . - - a'. . . 

The applicant of o.A.No~'600/00 Dr.Dine~h Jha et 

. .! ... 

was appointed as s.T.Mo'O•' 
. . . /193 
Kanpur in the· ye·al:' '- ~l 

Ordnance Factory .•. 

nr.-Brajendra ·singh 
. . -t - . .; 
Chauhan applicant in o.A.No;S91 of 2000 was 

appointed as s.T.M.O• on 02.2.1999 at sne.11 

Arms Factory. Kanpur and nr.Alok KUDBr Agarwal 

applicant of o .A ~No. 734 of 2000 was also appointed 

as s.T.M.O• at Hazratpur ordnance Equ~ipment 

Factory. Firozabad. All these applicants were 

found eligible to appear in the test f?r regular­ 

isation. held on 2~.3.2000 by the Union Public 

~Service Commission. but they met-with different 

fates. nr.Anuj Kumar Agarwal and nr.i:>inesh Jha 

were not, amongst the successful can~dates. 

or.Brajendra Singh Chauhan was issued letter 

· dated 19.1.2000 to keep himself ready for the 

the test before U.P.s.c. but no~notice was received 

by him. hence he could not appear in the test and 

thereby could.not have an opportunity to qualify 

the same. or.Alok Kunar Agarwal(o.A.No~734/00) 

appeared ~in the test held on 22.3.2000 and was 

. declared successful.· He was also issued appoint­ 

ment letter ~ted 11.10.2000 but to his surprise 

it was appointment as Assistant Medical officer· 

as ·fresh direct recruit and not as a regularised 

Medical Officer as per recommendation of the U.P.S.Ce 

through letter dated.05.07.00( anriexure-13(A). 
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2 r· .. .. Since all· these matters relate to 

test held by u.P.s.c. on 22.3.2000 and n¥>St of 

pleadings are common with same difference in the 

relief sought, all these cases are being dec,ided 

by one order and the leadirg case is O .A .No.591 

of 2000. 

, .. or.Anuj Kumar Agarwal and nr.Dinesh 

Jha have a claim that after having put in 7 and 

8 years of service as Medical Officer; they shall 

not be subjected to written test but their cases 

be considered for regularisation on the l::ssis of 

interview and their service record. or.Brajendra 

.Singh Chauhan has a request that he be allowed to 
I 

appear in the next examination before u.P.s.c. and 

till then he be allowed to retain the post of . 
SoT.M.O. as he is having presently. The applicant 

of o.A.No.734 of 2000 or.Alak.Kumar Agarwal has 

prayed that he be regul.arised right from the date 

of his initial appointment and not to be taken 

as direct fresh recruit. He has based his claim 

on the recommendation by u.P.SoC• to regularise 

his services. 

4. As per respondents ~ase. the post of 

Assistant Medical officer in the Ordnance Factories 

under Ministry of Defnence is a Group. 'A• gazetted 

post. Appointment and recruitment to the post is 

made through union Public service Commission as 

per SoR.o.(R~cruitment Rules). :en view of time· 

• .pg.6/- 
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taking process of recruitment which includes 

written e~mination and interview conducted by 

the u.P.s.c. on all India basis. the Government 

of l:ndia. 1-tinistry of Defence had made provision 

for ad hoc appointment of short Term Medical 

officer on a stop gap basis for six months to 

provide medical cover to the employees and their 

families
1 
till the u.p.s.c. selected candidates 

join duty. The s.T.M.Os appointed for one term 

of -six months may be offered appointment for 

further spells of six months each if the U.P.s.c. 

sele~ted candidates join late and each speli of 

s.T.M.O• is a fresh appointment for all purpose$• 

The respondents have also~~ on record tha~r 

own processed proposal with the Government of 

India for consideration ef regularisation of 

all the remaining s.T.M.Os in consultation·with 

u.p.s.c. Accordingly the u.P.s.c. considered 

· all the s.T.M.O·· who were eligible for the same 

and conducted a limited written test for the 

purpose.on 22.3.2000. It has also been pleaded 

that prior to forwardirg the candidature of the 

petitioners to the U.P.s.c. and similarly placed 

other s.T.M.os. the respondents obtained their 

/ 

option as to whether they would like to be con­ 

sidered for regular appoin~nt and the applicant 
f ._. :Ju Y'H.l.SA.<d f ~ 

responded postively and t~ca..(their consent for 
• I 

being considered for regularisation and thereby 

they were allowed to appear in the written e~m­ 

ination conducted by the U.P.s.c. Amongst the _s;;_ .... pg.7/- 
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applicants • or.Anuj Kumar Agarwal and or. Dinesh 

Jha could not ·qualify the examination held. by 

Ii 

i 

u.p.s.c. · nr.Brajendra Singh' ~uld not_ appear 

whereas or.Alok Kwnar AgarW:ll qtiali:fJ.ed the same. 

The applicants who could not qualify in the u.p·.s.c. 
test for regularisati~n and i;ailed there. are having 

an attempt to circumvent their failure and seeking 

relief for regularisation. \'b.ich· will.have the 

affect of nullifying their assessment by indepen­ 

d&t;lt autonomous l:ody like u.P.s.c·. 

s. On legal position 1 t .has been pleaded 

I: '· 

on behalf of the respondents tha, t the Judgment of 

C.A.T. Jabalpur Bench in O.A.No.499~of 1998 decided 

on 31.10.1989.~s provided the method of regular­ 

isation to be considered in consultation with 

u.P.s.c.; as to whether the s.T.M.o. who had put 

in m:)re than one year service.should be made to 
{;__ 
~ undergo an examination for the purpose of 

regularisation or their regularisation is to be 

considered after evaluation of their work and 

conduct· on the basis of service record. The 

Tribunal directed that the respondents shall be 

at liberty to terminate the services of the s.T.M.os 

who have been considered and not so regularised. 

It. has 'been mentioned Ln the counter-affidavit 

that the cases of the applicants here were con­ 

sidered and were not so regularised because they 

could not qualify the u.p.s.c. examination. In 

short the contention from the side-of the respondents 

~- 
- ••• pg .a/- 
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is. that as · per rules in this regard and the case 

law handed down from different courts. it is quite 

clear that no s.T.M.O• can be re~ularised unles~ 

andi:until he has cleared the test held by U.P.s.c. 
and so recommended by the. u.P.s.c. and. therefore. 
the prayer Gf the applicants to regularise· their 

, 
services without getting cleared by the u.p.s.c •• 

cannot be legally allowed. 

6. Heard counsel for the pearties and 

also·gave thoughtful consideration to referred 

case law. 

1. We find that in the present natters 

there is no dispute on fact and there remains 

a battle on legal front only. 

8. From the side of the applicants, 

rel~ance nas been pl~ced in the ratio given 

in the following cases; 

1."nr.N.K• Bhagat and Others vs. Union of· 
India and Others O .A .No.1294 of 1988. 
decided on 15.5.1992 by Allahabad Bench 

of c.A.T. 

The respondents were directed to 
consider the case of th·e applicants for 
regularisation after perusing the A.C.Rs. 

2. nr.P.N. Mishra Vs. Union of India and 
others in a.A .983 of 1991. _decided on 20.s.95 

•• ~ •• pg.9/- 
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by Allahabad Bench of c.A.T. 

A separa.te block :mr the purpose of regular­ 
isation was directed and regularisation was 
to be based on ·evaluation of work and service 
record of the applicant. 

3. Civil Appeal No.2969 of 1997 Dr.(stnt.)Rekha - Khare Vs. u.o.I. & ors •• decided on 21.4.1997 

by the Apex Court. 

Regularisation of appellant on the said _post 
to be considered by Commission and if found 
suitable for such regularisation by the Comm­ 
ission. she was to be regularised on the said 
post w1 tj)out requiring her to compete with 
other applicants for the post. 

4. or.Jitendra Singh vs. Union of India A.T.R. - 1992(1) c.A.T. 556 P.B. New Delhi. decided on 
·08.10 .1991 

Scheme formulated for regular! sa tion of ad hoc 
Doctors. 

s. or.B.D. Babba.r vs. tt.o.I. ~nd Others o .A. - No.881 of 1990 decided by C.A.T. Jaba.lpur Bench 
on 07.2.1996 

Guide line given t0 deal with the cases of 
ad 'hoc D:)ctori and the_ scheme formulated for 
regularisation in the light of decisions by 
Hon' ble supreme Court including the case of 

1 
Dr.A.Ke Jain Vs. U.O.I. 1987(Supp.)s.c.c.497. 

From the side of the respondents. reliance 

has been placed in the ratio given in the following 

casesJ 
1. 1995 s.c.c.(L&S) page - vs.or.Devendra Vir·Sahi. 
Apex Court held that the 

J~ 
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considering for :regularisation, besides 

.taking into account the service record, 

shall also hold interview to decide the 

suitability. 

h 1994 s.c,c, (L&S) 472 u.o.r. & ors. 

vs. Dr.Gyan Prakash 5ingh, in this matter 

decision -taken in Dr.A.K.Jain1s case has 

been distinguished and held not applicable 

to appointments made on or after October 1, 

1984. 

,b_ 1994 s ,o,c , (L&S) page 723 J.K. Public 

service Commission Vs. Dr.Narendra Mohan 

and Others, in which it is held that Govt. 

cannot use its executive po-wer to circumvent 

requirement of statutory recruitment rules 

hence Public service Commis-sion cannot be 

ignored where appointments are required to 

be made through it. 

~ Adhir Ranjan Bal and o+ner s Vs. u.o, I. & 

Others O.A.No.1209 of 1991 decided on 12.5.92 

by Calcutta Bench of c,«, 'I'. holding that one 
is estopped from questioning the examination 

after having participated in it and being un- 

successful. 

After 
10. L a close and thoughtful study of the case 

law referred from either side, lt is quite evident 

that there- is unanimity on the point that statutory 
I 

requirements cannot be circumvented. To be more 

specific we find that where the r-equ I rement; for 
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legal order for appointment or regularisation. 

· without such consultation_ by the u.P.s.c. 

11. With the above position in view, now 

we examine each case separately; 

12. 

Chauhan 
o.A;No.591/00 Dr.Brajendra Sing~~~o.r. 

Chauhan 
Dr.Brajendra SinghLwas appointed as 

s.T.M.o. on 02.2.1999 at Small Arms Factory,Kanpur. 

It was vide letter.dated 19.1.2000{annexure A-10) 

that Dr.Brajendra Singh Chauhan.was intimated by 

Shri P.L. Verma, Assistant works Manager/for·9eneral 

Manager,that he was under consideration for regular­ 

isation by u.P.s.c. and accordingly he was advised 

to keep himself prepared to appear in the examination 

to be held by U-P.s.c. When Dr.Brajendra Singh Chauhan 

did not receive the Admit Card for the examination 

ana some other similarly situated Doctors received 

the Admit card, Dr.Brajendra Singh sent a request 

to the secretary, u.E~s.c., New Delhi through proper 

channel for issue of Admit·Cara for the examination 

to be h~ld on 22.3.2000. This letter has been for­ 

warded to Secretary, U.P.s.c. by the D.G.M. for 

General Manager vide letter dated 13.3.2000 {ann.A-12) 

The applicant never received the !Admit Card and; 

therefore, could not appear in the e3amination 

before ~.~.s.c. and thereby he lost an apportunity 

to appear in the test for regularisation for no 

fault of his, but he is being made to suffer for 
I 

•••••.• pg. 1"2/- 
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{ 
,' the same. With these facts in view we do not 

hesitate to direct the respondents that Dr.Brajendra 

Singh Chauhan be ailowed to appear in the next exam­ 

ination and till then his services shall not be ter­ 

minated unless some regular appointee through u.P.s.c. 

reports to join at his place. 

' 
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o.A.~o.734 of 2qoo Dr.Alok Kr.Ag~rwal vs.u.o.I.!­ 

Dr.Alok Kumar Agarwal presently stT.M.o. 

Ordnance Equipment Factory, Hazratpur, Firozabad 

had appeared in the regularisation test conducted 

by u.P.s.c. on 22.3.2000 and after the interview, he 

has been declared selected and f0und fit for regular­ 

isation~ but instead of issuing order of regularisation 

to the applicant, the respondents have issued order 

appointing the applicant as Assistant Medical Officer 

w.e.f. 17.10.2000 as if he is fresh open marked can­ 

didate. Therefore, he has come up seeking relief to 

Elfi:lqshiithe order dated 13.10.2000 and 17.10.2000 and 

to direct the respondents to regularise the services 

of the applicant as Assistant Medical Officer in 

Ordnance Factory Health Services as per direction 

in A.K. Jain's case(supra) followed by c.~.T. Allahabad 

in O.A.No.1607 of 1993 and connected matters decided 

on 06011.1997. 

14 ~ Learned counsel for the applicant covered 

the arguments in this matter r.·efering the pleadings 

from the side of the r-e spond ent.s wherein it has been 

mentioned that the respondents processed pl;;:/:~y .... 
~ 
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with the Government of India for consideration of 

regularisation of remaining s.T.M.Os in consultation 

with u. P.s.c. Acco.rd f nq Iy u. P.s.c. considered all 

s.T.M.Os who were within the zone. of consideration 

and conduct a limited written test for the purpose 

on 22.3.2000. Learned counsel for the applicant 

empha~ised that the examination in which this app- 

licant appeared and was declared successful, was I . 

held for the limited purpose for consideration of 

regularisation of the s.T.M.O. and, therefore, the 

app'l i.c ant; did not compete· as fresh candidate, but 

he appeared as s.T.M.O. for regularisation purpose. 

Reference has also been made to -letter from u.P.s.c. 

dated 05.7.00(annexure-13tA) through which the app­ 

licant has been informed that he. has been ·recomm­ 

ended to the Secretary to tpe Government of India, 

Ministry of Defence, Department of Defence Production 

and Supply, New Delhi for regularisation. These4acts 

clearly indicates-that the applicant did not appear 

in the test for .fresh appointment as Assistant Medical 

Officer, but it was for regularisati9n of his services 

to the ~ost of Assistant Medical Officer, which he 

was ho·lding on ad hoc basis in the name of .s.T.M.O •. 

15. 
For the above, we find the prayer of the 

applicant deserves to be acceded with the direction 

to the respondents.that the services of the applicant 

be regularis_ed, as prayed. 
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o.A.No.600/00 Dr.Dinesh Jha 'f,5· u.o.r. & Ors. 
o.A.No.670/00 Dr.Anuj Kr.Agarwal 

16. · Dr.Dinesh Jha was appointed as s.T.M.O. 

Ordnance Factory, Kanpur on 17.11.1993 and Dr.Anui ' . 
Kumar Agarwal was appointed to this post in the 

year 1994 a.in Ordnance Clothing Factory, Shahjahanpur. 

They are continuing as such and thereby ha.ve put in 

services as Medical Officer with the respondents 

establishment for a .period 6 and 7 years regularly 

I .. 
&Rawith artificial breaks to disturb the continuity~ 

Both these applicants appeared in the test on 22.3.00 

· before the u.P.s.c. for the purpose of regularisation . c,..,y-(_ 

of service, but they could not qual~fied and)facing 

termination from the service; but carrying on under 

the umbrella cover provided through grant of interim 

relief by the Tribunal in these a.Ail.· They have come 

with a claim that they be not subjected to examination 

by the u.P.s.c., but their services be regularised 

on the bawis of their service record and in interview 

following the laid down procedure by the Allahabad 

Bench of the Tribunal in o.A.No.124 of 1988, decided 

on 18.5.1992 and as held in o.A.No.186/87 ~~ 

Dr •. B.N. Mishra vs. u.o.r & ors decided on 2~,1.92 

as·well as O.A.No.881 of 1990 Dr.B.D. Babbar and 

Others vs. u.o.r. & Others decided- on 07.2.1996. 

llo As we have discussed above, this prayear 

has been opposed on b~half of the respondents on 
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the ground that no relief can be granted by 

ignoring or circumventing the statutory pro­ 

vision in this regard. 

Hl. . Considering the pl.eadings and the case 

law referred from either side. we find that there 

cannot be a direction from the Tribunal to ignore 

or circumvent statutory provision regarding the 

'appointment and regularisation of the services of 

Assistant Medical Officer in the respondents est­ 

ablishment. However. at the same time we cannot 

ignore the fact that the applicants in the present 

matters have put in 6/7 years with the respondents 

and have acquired certain expertise and that cannot 

be flushed out to drain by a single stroke.ofter­ 

mination order particularly when the prime period 

of life and service has been consumed by the res­ 

pondents by engaging them on ad.hoc basis. Therefore •. 

they deserve some consideration. At the same t.:Lne. 

we are of the_view that for the purpose of regular- 
~· ;,.:, - - 

isation. it is the u.P .. s.c. which may alone consider 

the case of the applicants. 

k 
19• For the above.~!t ±~ find eXpedient to 

give another opportunity to the applicants to go 

thnough process of regularisation and. ~herefore. 

respondents are directed to formulate a scheme in 

consultation with u.P.s.c. to hold a Limited Ouali- 
(r7 

fying Examination~ to consider the case of the 

applicants and other sim1.larly situated ad hoc 
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SoT.M.Os on.the basis of their service record 

and perfonnance· in the interview:· The matter 

be decided within four:-""'."'.months from the date of 

communication of this order. It is_prov.ided that 

!='he:: appl!ic.ants be allowed to continue till their 
. . 

cases are considered by u.P.s.c. ~or regularisation 
. 

OR until some regular appointee through u.P.s.c. 
- reports to join at their places. 

zo • !- , , 'lbe or~ginal applications under consider­ 

atio~ are decided as per the above observation men­ 

tioned distinctly in each cases.· No order as to 

costs. -~ 
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