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ALLAHABAD BEr-.x;H ; ALLAHABAD 

Ori!inal Ap~lication No.727 ef 2000. 

Tuesday, tbis the 20th day of A~ril, 2004. 

Hon'ble ~~j. Gen. K.K. Srivastava, A.M. 
Hon'ble Mr. A,K. Bbatnaqar, J.M. 

1. Shri s.o. Palit, 
aged ab ut 46 yea rs, 
S/o late S.K. Palit, 
EV e Ol./T-163, Armapore 
Estate, presently employed 
as Machinist HS IJ/T.No.108/SM, 
Ordnance Fact ry, Kanpur. 

' 
2. Shri Umesh Chandra Mishra, 

aijed about 4(i yea rs, 
S/o Shri Rishikesh Mishra, 
1V c 201/5 &bupurwa Colony, 
Kidwai Nagar, presently employed 
as Machinist HS-I1/T.N0.l33/MS III, 
Ordnance Factory, Kanpur. 

3. Shri S. K. Trivedi, 
a~ed a~•ut 41 years, 
S/o late Ba:n Autar Trivedi, 
IV o 127/ 1121, WI Saket Nagar, 
Juhi, presently emplQyea as 
Machinist HS-IJ/T.No.153/MS III, 
~rdnance Factory, Kanpur. 

4. Shri P.N. Pandey, 
a~edci> ut 43 years, 
S/ late Shee Prakash Pandey, 
.EV 58/ LIG,_ .Barra-5, 
presently empleyed as Machinist 
HS-11/ r, No.1097SM II, Ordnance 
Factory, Kanpur. 

5. shah Mohammed, 
aged about 
S/ Abdul Ba XZa k, 
IV• Plot Ne.275, Saiyeq_ Na gar, 
.Rawatput, at presently empl yed 
as Machinist HS Il/ r, No.133/MS III, 
Oranance Factery, Kanp~r. 

6. Shri R. K. Samadddar, 
a~ed about 42 years, 
S/e Late Jy•ti Prasad Samaddar, 
1V • G-1/520, Arma pore Estate, 
p.tesently employed as l,tichinist 
HS II/r. No.117JSM, Ordnance Factory, 
Kanpur. 
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1. Vijay Singh, 
a~ed about 41 years, 
S/ Chheda Lal, 
fy' e 116/ 18, Rawa tpu.r, 
presently employed 
as Machinist HS-II/ r. No.121/SM 
Ordnance Factery, Kanpur. 

Shri c.s , Tewari, 
a9ed about 41 years, 
SA• Sri Barn Kishere- re'.Nari, 
.fVe 3 78/12, Shastri ·Kagar, 
presently employed as .Machinist 
HS- II/ T. No .1227 SM II, Ordna nee 
Facte.ty, Kanpur. 

a. 

9. s , Roy, 
as,ed about 41 years, 
S/ G late B .c. Roy' 
IV• G-1/554, Armapur Estate, 
presently empleyed as· Machinist 
HS Il/T.Nii.126/SM II, Ordnance 
Fact ry, Kanpur. 

10. A. K. 'fewa ri, 
a1ed abeut 4',l years, s e Sri C • .P. Tew.iri, 
R/ o 119/297, Gumti N•·?• 
Da rs ba npuzwe , Kanpur, - 
presently empl yed as 
Machinist HS II, r.No.127/SM II, 
Ordnance Factory, Kanp,r. 

(By Adv cate : Shri N.K. Nair} 

Versus 

1. Uni•n c,f Inaiiil, . 
-'Ghr•ugh Secretary, 
Ministry of .!Rfence, 
Depa~ent •f Defence 
.f?roduc'ti•n,- Gevernment ef India, 
New Delhi. 

2. Chairman, 
Ordnance Factory Beard/ 
Directer General, Ordnance 
Facteries, 10-A, Sbaneed 
Khudi Rim Bese Read, c.1 cutta-.l. 

Seni•r General l\liana9er, 
Ordnance Factery, 
Kalpi Read, Kanpur:• 

3. 

(By JAdvecate • Shri A. Sthalrker) 

II, 

•••••• Applic.nts. ,,, 

••••• Bespendents. 

••••• 31. 
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ORDER 

The •PP lic .. nts l® in nuuer • b.ve ins ti t\il"tittl tlus OA 

filea unller Sectien 1, •f A. T. Act. 1985, ch.illenging toe 
acti•n •f the respona\ents in cenverting the •itPliG.nts frem the 

,•st •f Ex.miner H.s,. Gre1cie II to the post 'f N.chinist HS II 

in the Orelnance Factery Kanpur as pulalish&d vitie Factory or•er 

Part II Nei.'2332 a.tea 25·~:6.1999; The .pplic.nts b.ve p,rayecl 

fer qu.shin9 the .ctien •f the res,_n 'ents .nel ciire cti n fer 

re spCDnaients te re stere the .pplic.nts en the pests of Examiner 

HS II. 

2. Tm f ac t s , in sber t , are that the .ipplic.nts were 

•P:P int.eel in the Oren.nee Factory, K.npur as Juni•r Ex.miners 

Giurin§J 1976 te 1979 .fter b.vint unaier(!ene Tracie APJprentice shi" 

for three ~ie..rs unaer toe Apprenticeship, Act, 1961;, The 

.pplicants were w0rkin!,•S Junior Ex.miners in the ~u.lity 

Control Secticm eversince their •l9tee>intment as Junier Ex.miners. 

Th! y were pr imteci to .the pest ef Examiner (Skillea) in the 

ye ar 1981. Tr-.ae test fer pro tien was hill.Ai en 16,1,6.199~ 

for their romoticn to Hi!bly Skillell Gra ·. II alon9Witb 

3© n»re ceinaiclates., 21 inclutlin~ th! applic.nts passe• th! 

tr .de test he la f r Highly Skille el Gratie-II., The !Jriev.nce 

•f the .,Flic.int is that ne tr.cie test fer Nr.chinists Hi!1hly 

Skillee Graae II w.s heltl anal theugh the •l'JJ>lic.nts have n• 

experience ef working in preauctien siae, yet they .h.ve Been 

fercee to j~in as Machinist Highly Skilled Grate-II by the 

i1-119ugneti ertier aatell 25~;6jll999 (Annexure-A-1);.. The .,,11cants 

filed • repi:esentatien k,ef re the G!ner.il Man.,er on 25';i6~1999 

(Annexure-A..4) follewed by reminaer a.ate« 3@.6.1999 (Anne xure-5) 
~ Q...:_ 

When ne ae·cisi n was taken ~n their represent.tien~ t~y filea 
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a re 11re sent.tien lief re Ch.irm.n/D .G.O.F., Oran.mce F act•r y 

Bo .r• e n 19. 8tl999.. Hewever, as per the .pp lie ants no tiecisien 

has lleen t.ken y .ny •f the Autherities! A§~rievei by the 

same, the applic.nts have fiJeel. this OA, which has »een 

c ntestetl ay the respeneients~1 C unter Affidavit .nri Rejeintier 

Affia.avit have been exch«n~eet,~i 

3. Shri N.K.Nair, lecirnecl counsel fer the .pplic.nts 

submittee that th! .ctien ef the respontlents is .r~itrary. 

After the ilP1tlic0nts p.sseti the .tr.ae test they v.ere askea 

to ~ive unaer-t.kin~ fer their transfer (•p,tion) as per the 

fermat (Ann!xure-A-3). The .pplicants aici not give any 

un,-.er-takin; .m ins~ite ef that th! •:Pl!llicants were pren¥!teo 
ana stee as tv'lichinist Hi~hly Skilled Gr.de II1itL I.earned 

ce un se L fer the .pplic-nts suamittea. thct immeaie1te ly .fter 

one anth •f the tr-m~fer ef tile ap}llic.nt fr m Examiner 

siee to N~cbinist sitie re-test w as re lti .mil 37 per sens 

were prometea as Ex.mimr Highly Skillee. Graae-II. There 

were sufficient vac .ncie s arni the contention ef the re sF90Gents 

as »rou1ht out in their counter affi•avit that there w.s 

iJr1.rreai~te ,requirement in the Preclucti n si&l.e .ne "'Ltherefore, 

the .pp,lic ants were transferrec t• ti'e Proeluc tien side, 

is unfeune.e,h Besities, nee the -~Jtlic.nts: blave raised 

. Jll'Ote st te tte General Manager arni th! n t the Chairman 

O .f. Be.re, the applicants shltula have been re-transferrei 
. .~ . 

as Examiner H.s. II. lnste•d •f accemmeeatin~ the juniors .nc 
the theery of the· re sponaents that there was ne vac.rcy., is 

falsi-fiech 

4. learned ceuns.el fr the -.ppl:i;;.nts finally su1,mitteci 

that the proatienal ch.nces •f the applicants .re eoun& te »e 
.aversely .ftected. if they .re fQrcea tG work as Nilchinist HiC!h 

Skillea Graae-I?:'l:l 
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5. Resisting' the claim •f the a plicants, learned C unse.l 

fer the resp•ndents sulDmitted that the General Manager has 
1.-- 

full 'fJ we rs a s per Ordnance Fact ry Board rder dated l~.2.l9e4 

and 13.3.1995. Learned e unsel further submitted that the 

a~t9licants are w rking in the same scale and there is n 
' 

financial less to them. learned c unsel f r the respendents 

further suemitted that the QA deserves t be dismissed as 
~...._ . lr-they"-- 

certain persons shal]laffected , .1tw...:1:=ve net seen imploadelil 

in case the QA is allowed. 

~. We pave heard the ccunseL for the parties, carefully 

c sns Lae ze d their submd ss I ns and perused the rec rds. 

7. The main grievance •f the a , li:: ants · -is that ins ite ef 

ti¥! fa ct that they have no experience •f working •f Pr duct.L n 

side, they have been transferree ana sted as Machinist 

Highly Skilled Grade-II a9ainst their :willingness. They 

refused to give opti n {Annexura-A~3) which is n t disputed 

by the res ncent.s- 

8. The res endsrrts in }Iara 5 have stated that the 
t,.._ 

General Mana,e~have full wers without financial ccncurrance 

f s: creati n sf sts on Industrial Estaslisbnent., as er 

~~~ry of Defence letter dated l4.~,.l9~, Wt,_ de net 
this contenti n f the resp ndents ~ in tJilis 

case the dis1ute is not regarding the creati~n ef p st but the 

dispute is regarding transferring the applicants fr m Examiner 

side ta Machinist side. 

9. Further the. res enderrts in Para 5 {d) have stated 

that "due to general an en recruitment by Gwt. of India, 

on induction f the manp wer, it is n t p ssible to recruit/ 
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infiuct are m.OfK)\-Jer in the tr.tie ef m.chinist ay w.y ef 
recruit~ nt~.. There£ re, it was :iecieled };)y tbe .re s,enaent 
No,t,3 te tlivert minpower frem the tr.ee •f Ex.iminer te the 
tris.e ef Machinist bcisee n the functi0n.l requirement 

ef the f .. ctery in puslic interest as per the previsions cif 

SPD-185 •f 1994 .ma in terms •f · the ,ewers ve stea with the 

Cener.l Min.agers of Orlin.nee F.cteries~ Th! cenversien/ 

reciesi~n.atien •f m.mp-wer frem the tr.aae •f Examiner tc the 

tr-lie ef ~chinist has been eene in the public_interest is 

v.e ll .s in the interest ef the employees so c@nverted. to 

the tr.ae ef _ .Machinist." The resp nalents in the S•m! p.r. 

have a Lse st.teai th.t if th!y were n•t tr~msferred as 

M.chinist they weulti have rem.ine• umm,J.oyea/irile. 

We .re not pursu.ae4il t .ccept this 19.li!. f the res rulents. 

We f ad L to unaerst.na as to why afllll hew 37 ,ersons junier to 

.,plic.nts were prGmeted .s Ea.miner H.S~ II just after ene 
- 

mi>nth th! •PIDlic 3nts were tr.ns~erred. from Examiner si4ie t 
Machinist siae ign0rincg the claim ef the .pp lie.ants. In eur 

· p,inion, in a ministrati n f iirne ss is required ami since 

the .pplicants haei .ilream.y file« • re}BresentatiQn l'!>efere th! 

General Min•s,er QO 30.6.1999 (Anmxure-A-4), we woula ha~ 

ap}9reciateci. if the Mministrati n had. iCOeptea their request ana 

-ajuste• them as Ex.mimr HS II in preference te their juniers 

bee.use tte applic.nts h.ve ex,erience ef numi>er of years 

w«u:kin! .is Ex.iminer in th! Quality·, Cont.rel Sectien:.i Tl'e 

applicants ··in p.r. 9 f the Eejeitlller Affi~•vit have 

specific.illy st.teci that th! requirenent f Examiners w.s 

met oy t.kint tbe WCDrk of Ex.miners from L.lt. Atte nd•nts, 

___ Wo~n __l_abeurers and frem ether nen-technical categ ries·.• -- __,,_.,_.__ - - ~ - - - --- 
Til! .pplicants have given ne1mes f such 8 ,ersons which h.as 

net ll,een disputecl by the .resp<1>n0ents l9y filin, .ny sur,pleentar~ 

counter .affia.vit·li Besiaes, it h.s .lso been brought ut 

•••• 1. 
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in para 9 of the rejoineler affiti'9vit that 37 Examirer Skilleti, ., 
st of whom appe.reci f r traae test alongwith th! •F)FJPlicants 

»ut failea)'h.d -~ain been prome-b.,e as Examiners HS II recently 

durinf] th! pendency f th! OA .s it is evident frem too Factery 
eraer Part II N .5065 aatea 3,.11~-2000. This has a Ls not :bem 

tlispute,ll-. The ref re, we have ne d0u&t in eur mind that th! 

action of the res ondents has .een .rai tr~y .na ttv! s-me 

cannot stana in t~ eyes ef lc,!W,"~ 

10. le .rneci counsel fer the respencle nts als• I'~ a&e 

that the OA. is lia1'le to be ismissea f r non-jeinaer ef 

.ffecte« p.rties;,t, we are net pursuaaea to ac cejrt this ple. 

f the re spenclents :ti,ecause as .rguee by the re spc,nelents if the 
j uni•rs are transferred fr@m Examiner HS II ts Michinist 

HS II, ttey would net be .affect.ea as they woulai he in the same 

scale. The re sje nserrt s have misera}tly f ~t.e;e. just_i;Y ~ 
11
~ 

their action.. There is no substance in th!Lar~umentL.ev.ncea 

lDy the .respoments • ceunse I th.t •i>?licants have been v.o·rkin9 

satisf .ctorily as !\11.chinist HS II since 1999 .nri th! y a Ise 
~ ·~~ passefl the sud tab, . O test which was he .hi afterwarlis~i This 

.rgunent ef the res,oments «oes n t hela !Ge« te deny the 

cl.im f the a).flplic ants:!. 

11~ In the facts .n~ circumstances anci our .feresaia 

tiiscussions, th! OA is .llewec. 
(Annexure-A-1) is set-.asitle in respect •f the t1pplicants .na 
the OA is f in.lly aisposea of with Glirecti•n t0 res,on~ent 

Ne.3 to take back the applic.nts .s Ex~miner Highly Skille{i 

(as HS I and HS II hiive :been merlf)ed) within twe months from 

the eate f communication ef this oreler. No cests~ 

~~ \v 
f.llEMB ER ( J) MENBER {A) 


