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Original Applic.tien Ne.727 ef 2000.

Tuesday, this the 20th day ef April, 2004.

Hen'ble Maj. Gen. K.K. Srivastava, A.M.
Hon'ble Mr. A.K. Bhatnagar, J.M.

2Es Shri B.D., Palit,
aged abeut 46 years,
S/e late S.K. Palit,
R/e DL/T-163, Armapeore
Estate, presently employed
as Machinist HS I11/T.Ne.lO8/SM,
Ordnance Factery, Kanpur.
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2. Shri Umesh Chandra Mishra,
aged abeut 46 years,
S?e Shri Rishikesh Mishra,
B/e 201/5 Babupurwa Coleny,
Kidwai Nagar, presently employed
as Machinist HS-1I/T.Ne.l33/MS I1I,
Ordnance Factery, Kanpuxr.

3e Shri S.K. Trivedi,
aged abeut 41 vears,
S?a late Ram Autar Trivedi,
B/e 127/1121, W1 Saket Nagar,
Juhi, presently employed as
Machinist HS~I1I/T.Ne.l53/MS III,
Ordnance Factery, Kanpur.

4. Shri P.N. Pandey,
agedabeut 43 years,
S?o Late Sheeo Prakash Pandey,
R/e 58/LIG, Barra-5,
presently empleyed as Machinist
HS"II/ To NO.lO9/SM II, Ordnance
Factery, Kanpur.

e Shah Mehammed,
aged about
S? © Abdul Razzak,
B/e Plet Ne.275, Saiyed Nagar,
Rawatput, at presently empleyed
as Machinist HS 1I/T,Ne.l133/MS I1I,
Ordnance Factery, Kanpuz.

6. Shri R.K. Samadddar,
aﬁed abeut 42 years,
S/e Late Jyeti Prasad Samaddar,
K e G-1/520, Amapere Estate,
pLesently employed as Machinist
HS II/ T, Ne.lLl7/SM, Ordnance Factery,
Kanpuz,
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Vijay Singh,

aged about 41 vears,

S/e Chheda Lal,

R/e 116/18, Rawatpur,
presently empleyed
Ordnance Factery, Kanpur.

Shri C.S. Tewari,

aged abeut 41 years,

S4e Sri Ram Kishere Tewari,

B/e 3 78/12, Shastri Nagar,
presently employed as Machinist
HS-II/T. Ne.l22/SM 1I, Ordnance
Factery, Kanpur.

S. Rey,

aged abeut 4l years,

S/e late B.C. Rey,

R/ e G-1/554, Amapur Estate,
presently employed as Machinist
HS II/T.Ne.L26/Si II, Ordnance
Factery, Kanpur.

A.K. Tewari,
aged abeut 4l years,

S/e Sri C.P., Tewari,

R/e 119/297, Gumti Ne.9,
Darshanpurwa, Kanpur,

presently empleyed as

Machinist HS II, T.Ne.l27/sM 1I,
Ordnance Factery, Kanpur .

(By Advecate : Shri N.K. Nair)
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Versus

Unien of India,

threugh Secretary,

Ministry ef Defence,

Department ef Defence
Preductien, Gevernment ef India,
New Delhi.

Chairmman,

Ordnance Factery Beard/
Directer General, Ordnance
Facteries, lO-A, Shaheed
Khudi Ram Bese Read,
Calcutta"'lo

Senier General Manager,
OrdnancCe Factecry,
Kalpi Rezd, Kanpure

(By Advecate : Shri A. Sthalker)
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ORDER

By Hon"le Maje Gen, K.K. Srivastava, A.M, 3

The applicants 10 in number, have instituted this OA
filed under Sectien 19 of A.T. Act, 1985, challenging the
actien ef the respendents in cenverting the gpplicants frem the
post of Examiner H.S. Grade II te the pest ef Machinist HS II
in the Ordnance Factery Kanpur as published vide Factery erder
Part II Ne.,2332 dated 25.6.1999. The applicants have prayed
for quashing the actien ef the respendents and directien fer
respondents te restere the applicgnts en the pests ef Examiner
HS II,

2. The facts, in shert, are that the applicants were
appeinted in the Ordnance Factery, Kanpur as Junier Examiners
during 1976 te 1979 after having undergene Trade Apprenticeship
fer three years under the Apprenticeship Act, 1961, The
applicants were werking as Junier Examiners in the Quality
Centirel Sectien eversince their appeintment as Junier Examiners.
They were premeted te the pest of Examiner (Skilled) in the

year 1981, Trade test for premetien was hdld en 16,6.1999

fer their premetien te Highly Skilled Grade II alengwith

30 mere candidates, 21 including the applicants passed the

trade test held fer Highly Skilled Grade-II, The Stletan:

of the applicant is that ne trade test fer Machinists Highly
Skilled Grade IIwas held and theugh the applicants have ne
experience of werking in preductien side, yet they nhave been
ferced te jein as Machinist Highly Skilled Grade-~I1I by the
impugned erder dated 25.6,1999 (Annexure-A-l1). The applicants
filed a representatien befere the General Menager en 25.6.1999
(Anne xure =A-4) fo llewed by Smim\er dated 3.6-.'1993 (Anne xure-5)
When ne decisien was taken @n their representatieny they filed
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a representatien befere Chairman/D.C.O.F., Ordnance Factery
Beard en 19.8,1999, Hewever, as per the applicants ne decisien
has been taken by any eof the Autherities. Aggrieved by the
same, the applicants have filed this OA, which has keen
centested by the respondents. Counter Affidavit and Rejeinder

Affidavit have been exchangeds,

3. Shri N.K.Nair, learned ceunsel fer the applicants
submitted that the actien ef the respendents is arbitrary.
After the applicznts passed the trade test they were asked
te give under-taking fer their transfer (eptien) as per the
fermat (Anne xure-A-3). The applicants did net give any
unger~-taking and inspite eof that the applicants were premeted
and pested as Machinist Highly Skilled Grade II, Ilearned
counsel fer the applicants submitted that immediate ly after
ene menth ef the transfer ef the applicant frem Examiner

side te Machinist side re=test was held ane 37 persens

were promoted as Examiner Highly Skilled Grade-II. There
were sufficient vacancies and the cententien ef the respendents
as brought eut in their ceunter affidavit that there was
immedigte requirement in the Preductien side and, therefere,
the applicgnts were transferred te the Preductien side,

is unfeunded, Besides, once the gapplicgants have raised

pretest te the General Managger and then te the Chairman

O.F. Beard, the applicanés sheuld have been re-transferred

as Examiner HeS. II. Instead of accommedating the juniers and
the theery ef the respendents that there was ne vacancy, is
falsi-fied.

4, Iearned counsel fer the appli ants f inally submitted
that the premetienal chances ef the applicgnts are bound te be
adverse ly affected if they are forced te work as Machinist High
Skilled Grade-1I,
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Se Resisting the claim ef the applicants, learned ceunsel
fer the respendents submitted that the General Manager has
full powe£;as per Ordnance Factery Beard erder dated 14.2.1964
and 13.3.1995. Learned ceunsel further submitted thet the
applicants are werking in the same scale and there is ne
financial less te them. Learned ceunsel fer the respondents
further sukbmitted that E?e CA de?ﬁf:ﬁ:;(E' be dismissed as
certain persens shall/affected and/have net been impleaded

in case the GA is allewed.

6. We have heard the counsel fer the parties, carefully

censidered their submissiens and perused the recerds.

Te . The main grievance eof the applicants vis that insgpite ef
thefact that they have ne experience ef we:king ef Preductien
side, they have been transferred and pested as Machinist
Highly Skilled Grade-1I against their willingnesse. They
refused te give eptien (Annexure-A-3) which is net disputed

by the respendentse

8, The respendents in para 5 have stated that the

General Manageéghave full pewers witheut financial cencurrance
for creatien of pests en Industrial Establishment., a&s per

§%§ Mig&§try of Defence letier dated l4.2,l9q:, Wﬁvde net
agﬁ&ggﬁé%h this cententien of the respendents kegause in this
case the dispute is net regarding the creatien of pest kut the
dispute is regarding transferring the applicants frem Examiner

side te Machinist side.

9. Further the respendents in Para 5 (d) have stated
that "due to general ban en recruitment by Gevi. of India,

en induction ef the manpewer, it is net pessible te recruit/
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induct mere manpower in the trade eof machinist by way eof
recruitment., Therefere, it was secided by the respendent
Ne,3 te divert manpower frem the trade ef Examiner te the
trase ef Machinist based en the functienal requirement

ef the factery in public interest as per the previsiens ef
SRO-185 ef 1994 and in terms ef the pewers vested with the
General Managers ef Ordnance Facteries. The cenversien/
rede signatien of manpewer frem the trade ef Examiner te the
trage ef Machinist has been dene in the public interest as
we ll as in the interest ef the empleyees so cenverizd te

the trade ef. Machinist." The respendents in the same para
have alse stated that if they were net transferred as
Machinist they weuld have remained unemployed/idle,

We are net pursuadea te accept this plea ef the respendents.
We fail te understand as te why and hew 37 persens junier te
applicants were prometed as Emaminer H.S. II just afier ene
month the applicgnts were transferied frem Examiner side te
Machinist side ignering the claim ef the applicants. In eur
epinien, in administratien fairness is required and siﬁce
the applicants had already filed a representatien before the
General Manacer en 30.6.1999 (Annexure-A-4), we would hawe
appreciated if the Administratien had accepted their request am
aé justed them as Examiner HS II in preference te their juniers
secause the applicants have experience of number eof years
working as Examirer in the Quality Centrel Sectien, The
applic ants ~in para 9 of the Rejeinder Affidavit have
specifically stated that the requirement ef Examiners was
met by taking the woerk ef Examiners frem Lab. Attendants,
Women labeurers and frem ether nen~technical categeries,

The applicants have given names ef such 8 persens which has
net been disputed by the respondents by filing any supplementar
counter affidaviti Besides, it has alse keen breught eut
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in para 9 ef the rejoinder affiduvit that 37 Examirer Skilled,
most of whom appeared for trade test alengwith the applicants
but failed had again been premeted as Examiners HS II recently .
during th® pendency ef the OA as it is evident frem the Factery
erder Part II Ne.5065 dated 3.,11.2000. This has alse net been
disputed, Therefere, we have ne deubt in eur mind that the
actien cf the respendents has been arbitrary and the same

cannet stand in the eyes of law.

10, Iearned counsel fer the respendents alse ple aded

that the OA is liable to be dismisstd for nen-joinder of
affected parties, We are net pursuaded te accept this plea
ef the regpendents because as argued by the respendents if the
juniers are transferred frem Examiner HS II te Machinist

HS 1I, they weuld net be affected as they woeuld be in the same
scale, The respondents have miserably fa&@l‘et%eﬁg jus’&igym llh/
their actien. There is ne substance in the/argument/sdvanced
by the respordents?! ceunsel that applicants have been werking
satisfacterily as Machinist HS II since 1999 and they alse
passed the béu:'rbah} : Niest which was held afterwards. This
argunent ef the respenients dees net held goed te deny the
claim ef the applic antss.

115 In the facts and circumstances and eur aferesais
discussiens, the OA is allewed., The erder dated 25.6.1999
(Anne xure-A-1) is setwaside in respect ef the applicants and
the OA is finally disposed ef with directien t¢ respendent
Ne,3 to take back the applicants as Examiner Highly Skilled
(as HS I and HS II have been merced) within twe menths frem

the date of cemmunicatien ef this erder. Neo cestss
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