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CENTRAL ADMINISTRATIVE TRIBUNAL 
Al.LAHABAD BENCH 

OriginN Application No. SS6 of 2()()() 
• 

Thursday, this the 8th day of January, 2008 · 

CORAM: 

HON'Bl.E DR. KBS RAJAN, JUDICIAL MEMBER 
· HON'BlE MR.KS :MENON, ADMINISTRATIVE MEMBER 

Srimati N'umala Tripathi, 
W/o. Late Rasjcndcr Tripathi, 
Ex-Professor, for the iresent 

., 

working as Clerk in the Operation 
Department, Divisional Railway 
Manager's Office, North Eastern 
Railway, Varanasi, for the present 
residing in House No. 58-B, Janld Nagar, 
Karmatta Post Office, Diesel Locomo1ive 
Works, Varanasi. ... Applicant 

(By Advocate Mr. V. Budhwar) 

vc rs us 

1. The Union of India through the · 
Secretary, Railway Board, 

2. 

Rail Bhawan, New Delhi. 

The General Manager, 
North F.astcr:n Railway, 
Gorakhpur. 

3. The Divisional Railway Mmager, 
N<X'th Eastern Railway, 
Varanasi 

(By Advocate Mr. A Tripathi) . 

ORDER 

... RClpOlldcntJJ . 

HON'BlE DR. KB S RAJAN, JUDICIAL MEMBER 

• 

The Tribunal after bearing the parties on 15.11.2007 allowccl this O.A for 

reasons to be recorded separately. Thia delayed order is accordingly passed on 

.....,.,8, 
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late Kapl Dev Milhrl, who aervccl '"'ccrely • a Tndlic II p cctor Siwm •Mier 

the control of Divisional R.aiway Mmagr:r, Nuth E•lt+n Railway, V••ni 

• 
~··ll••c:lll. 

" it was decided that Smt N'nmala Tripathi be appoi••cd • Cleat oa ad hoc IHl1il 

on lua•ynjtnian ground as a special catc subject to rqpil• iz•ion of her 

appointment thaougb Railway Service Comn••aon in due ccua1e of tM c. Ordar 

No. F.(REP)ll-80 AP-11-C 89 dated 24125.09.80 1daL Tbc:rc ..ai; by order dated 

18.09.80, tho Gcncaal M20ager, North F.altan Railway, ~ .... 111:41 the 

dircdion was complied with by ilsuc of appoir••aeut order dated 17.01.1911 in 

favour of 1hc applicant in the pay 1ealc of Ra. 26(M()(). After lhc 8l46t: ent his 

de11cd the mr4ica1 test, lhc w poetcd in the opcramg d ..-•"K ._ Al a1cd 

earlier, her appoinb•w:aat could be m•dc regular mbjcct to Im qu•l"f)q in the 

selection for the polt of Clerk dmugh Railway ScMcc Ca••n•sion as el wk:u. 

the aid Commiuion would notify 1he selection. 

3. The applicant continued to fimction to the otCire • td•clioa « 1be 

not come up with my notification for holding eclcuion to the pcJlt Or LDCa. Thil 

situllion continued • mmy as 17 )iGlft. 
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4. The Rlilway Bolld vitlo ill lcacr dated 24.05.1911 in n:ply to Gcacral 

Manq:s, Nodh E11tt11n Rdway, Oorakbpur lcUcr dot 22.04.1981 pw fi>lowing 

clarificatiom when the Board waa n:qucetcd about rqpdn1tion of the aippiir:mt's 

" Tho position stated in your Railway's lcacr ro.&rrecl to lbove hll II cc n 
ex11Dincd wl it bu been c:lccided duit it may not be ck i Ible to Ilk the 
Railway R.ccruitmcnt Board to conduct the ex1mjn1tioa for a •181c 
candidate, i.e. Smt. N°111Dala Tripa•hi tbcrcforc, Ibo will hive to "'ff'IC• 
in the cxaminlfion for the poet of Oflicc Ciak a wl wbm it ii 
concluctcd by die Railway Recruitmcat Bod if Ibo ii o4h attilc eligible 
for tho aame" 

S. Jn addition to above, it W11 allO stltcd in the af'OI C Frid letter dud 

"attcnition is invited to inabuctiom contained in Boar6 letter No. E(NG)l 73 

PMl/31S dated 20.1.76 laying down dW for DRct Rccruitmem to all Group 'C' and 

Group 'D' vacmcics, ICl'Ying cmploycca who lulw put in dll'Cc ,ea• CMdi11uoua 

ICl'Vicc in the Railway will be given relaxation by tbc paiod of Railway ScrYicc put 

in, BUbjcct to 1bc upper age limit cS 3S years not being cxcccdccl" 

6. From the abow, it would be acm 1hat the 'lf'PCI' age limit w pRSCribcd 

aa 3S ycm IDd the applicant in the year 1983 itself was 34 years. 'Ibclafter, 

the aelcction as no such 1elcction was conducted by the Railway SeMco 

On roccipt of her iqxe1e1da1ion, tho DMaional Railway 

·cation to tho Chief peaaomcl o~, North 

F.utcm Railway, Oorakhpur, requcating for gcant of rc•aution in upper IF limit of 

a eclccaioa 

locally with the prior lpplOVl1 of the Cb1u 11••0, Railway Bod. The Chief 

PCDODDCI Officer in tum, adclac11cd a COMHnumic.aion to tbc Dy. Director 
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Boanfa letter dated 1.2.1994 in respect of rcgulariBation of the service of the 

applicant in Operating Depal1ment, Varanasi. After considerable time, the Dy. 

Director (Establishment), Railway Board, vide letter dated 6.11.1998 addreac.d to the 

General Manager, North Eastern Railway, Gorakhpur, iuucd following instroctiom: 

"After careful consideiation of the matter, Board have decided that Smt. 
N"mnala Tripathi may be considered for rcgulari.satioo by scrccning as 
envisaged by your Railway subject to the following cooditiont: 

(i) She should have completed 3 yeais of acrvice as ad hoc 
aerk. 

(ii) She should possess caentia1 qualification and widlin the age 
limit (after screening the period of her ad hoc service prcscribcd h 
direct recruitment of Office Cleit. 

(iii) Her suitability will be adjudged by a acrccning comniittu of 
the Railway consisting of at least three J.A Grade c4ficas, including 

· Sccrctary of the Railway Rccruitmcot Board 
catering to the Railway. The screening will also comprise writton 
test. She should possess typewriting proficiency of 30 wonk per 
minute in Rngl;sh or 2S words per minut.c in Hindi as ID esscn1ia1 
qualification. 

(tv) Regularisation will have prospective effect." 

7. This resulted m issuing the following order by the DM.sional Railway 

Manager, Varanasi. 

"Smt Nmnata Tripatlri, Clede, pay scale Ra. 9S0-1SOO (30S<MS90), 
her services are rcgulari.scd with effect from 17.121998 after the 
process of written as well aa oral examination wu conducted for the 
post of Clerk pay scale Rs. 30S0-4S90. She baa been found 
successful for rcgulari.sation with effect fi:om 17.12.1998 in service. 

The above noted notification has been approved darougb me 
on 17.12.1998." 

8. While the applicant was, to some cxtcm, satisfied about her rcgularilation 

being taken place, but her disappointment wa on account of the fact that the said 

rcgulari.sation was effective from 17.121998 instead of 1981 when the applicmt 
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was initially appointed. AJ such tho applicant has filod tbi.I O.A praying for the 

following reliefs: 

(a) Tile order of regularisation date,d 17.12.98 and 22.11.99 of 
GM, NER, Oorakhpur be quashed and set aside. 

(b) Likewise tho order dated 6.11.98 of the Dy. Director 
(Establishment), Railway Board, New Delhi, be also set aside in ao 
far as it effects the regulaniation prospectively and a direction be 
given to the respondents to regularise the applicant fiom the date 
of her initial appointment and due seniority be auigned to her in the 
Operating Department, Office of the Divisional Railway Mlnager, 
North Eastern Railway, Varanasi. Consequential benefits of 
promotion be granted ftom the date the applicants ianmediate 
junior was promoted. 

9. The respondenis have no doubt contested the O.A. But ao far as the 

factual poeition is concerned, there has been absolutely no dc:triaJ They have 

highlighted their decisions by para 12 of the counter, which reads 11 under : 

"12. That the contents of para 4(12) of the claim petition are not 
admitted. It is further pointed out that in Railway Boanfs letter No. 
FJREP/11/86/AE ll/S08 dated 6.ll.19'J8 it bu been clem-ly and 
specifically stated that the regularisation of the petitioner's services 
shall be prospective. Accordingly, it will be contrary to rules to accord 
benefit ~ regularisation to the petitioner ftom the date of hia 
appointment in service. On the representation being made by the 
petitioner on the subject , the matter was referred to the Headquarters. 
The General Manager (P), N.E. Railway, Gorakhpur, vide letter No. 
~227/4, Mandal, Bhag 8 (l..ooz) dated 10.12.1999 intimated that the 
petitioner will be entitled for acniority only w.e.f 17.121998. The 
aforesaid Headquarters letter was communicated to the petitioner vidc 
this office letter No. Ka/Pri/2S4/11/lipik dated 30.121999. 

10. The applicant has filed rejoinder in which para 12 of 1bc coumer was 

specifically denied and corresponding para 4 (12) of the O.A was reiterated. 

11. The COU111Cl i>r 1bc applicant after taking over the history of the case 

argued that non-holding of selection does not amount to any fault on the part of 

applicant but on account of the fault of the respondents in conducting the 
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examination. The coumct has relied upon a decision in 1hc case of S.L Kaul 'YI. 

Secretary to the Government of India , 1989 Supp (1) SCC 147 wherein it was 

held that for lapse on the part of the Go\muncnt in delay in performing their 

duties, the incumbent should not be made to suffer. 

12. Arguments were heard and documents perused. The facts ~ been 

admitted the same obviate debate. The legal issue is whether the apptic;mt is 

entitled to regularisation with retrospective effect . The caliber of the applicant 

seems to have been tested on various occasions and the fact that she bas been 

afforded cash awards and testimonials is a concrete proof of her efficiency. 

Nowhere the respondents have expressed any dissatisfaction over the pcrfonnance 

of the applicant The applicant was ever ready right ftom 1981 to face the 

selection and prove her efficiency. However, the Railway R.ecruitmcnt Board never 

notified any selection. The anxiety of the applicant was growing year to year and 

when she was to reach about 35 years, with a view to cmarc that she be not 

blamed for not approaching the authority, represented for holding neccsaary 

selection so as to have her ad hoc appointment regularised. Her request for such 

examination was considered but in a slow phase. Ultimately, a relaxation was 

given in her case as a special case regularising her appointment but with a 

prospective date. The question now is whctbcr the respondents were right in 

taking about a score of years in invoking their power to relax. The delay is 

inordinate and the applicant cannot be found fault with for such an inontinatc 

delay. In a very recent case of M V. 1blmmalyah vs. UPSC, (CA Nos. 5883-,891 

of 2007) decided on 13.12.2007, The Apex Court has held "We camot hold the 

incumbent responsible for it and dcpriw him the due consideration if there is 

failure on the part of the officers to discharge their <hJhet in writing the ACRI, 

e incumbent should not be allowed to suffer (In that case, the duties of the 
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officer related to writing of ACRs). 

13. Jn view of the abow, the O.A. succccds. It is declared that the applicant 

is entitled for regularisation with effect from 17.01.1983 (2 years after her initial 

ad hoc appointment). Her seniority shall be counted with effect from 1hc said date. 

The applicant is also entitled to be considered for regular promotion from the date 

her immediate jlmiors were promoted subject however, her having attained 1he 

bench matt for such promotional post. However, no back wages is payable and 

all such promotions shall be treated on notional basis. Her promotion shaU be for 

higher post upto the level the applicant's immediate junior was granted. The benefit 

of such promotion on actual basis shall be granted to the applicant only form the 

date the applicant assumes higher responsibility. This chill shall be completed 

within a period of 4 months from the date of communication of this order. 

14. Jn the circmnstanccs, there shall be no order as to costs. 

' 

/ ~/(,~VV'--'~ 
/ (K.S. :MENON) , , 

ADMINISTRATIVE MEMBER 

' ·dr 
. KBS RAJAN) 

JUDICIAL MEMBER 

i 


