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All ahab ad, this the 111-.th day of ~2002.

(J,JORUM : 1iQtl:...1:1R. S. ~AL A. M.

O. A. No. 44 of 2(X)()

Sukhpal Singh (MT Driver) son of Bhagwan Singh rlo 113-A, VJest

AIj un Nagar,.A]ra ••••• • • • • • Applicant •

Counsel for applicant : Sri ~.C. Budhwar & Sri K.P. Singh.

Versus
,

1. The Union of India through Engineer-in-Chief, ~y Head-

quarters Kashmir House Il-lQ Post, NeN Delhi.

2. Chief Engineer HQ Central Canmand, Lucknov,

3. Maj or General Prakash Suri Chief Engineer HQ Central Conmand,

Lucknow,

4. Chief Engineer, Air Force, Banrauli, All ahabad,

5. Canmander ~orks Engineer, Maharaj pur, GNal ior.

6. Garrison Engineer F/M MES Kheria, Pi] ra,

7. Sri R.D. Srivastava, Garrison Engineer F/M Kheria, Agra.

• • • • • • • • • • Respondent s•

Counsel for respondents : Sri S. Chaturvedi.

![LMR. S. DMAL, A.M.

The appl, icant seeks through this appl ication a

direction to the respondents that impugned order of transfer
-II..- J....-

dated 15.12.99 ~ be. set aside so that the applicant may

continue working on the post from which ~ has been transferred.

2. The applicant is presently working as M. T. Driver in

the office of Garrison Engineer, Kheria, Agra. He cl ams that

he is Branch President of U.P. M.E.S. ~"orkers Union and is a

Manber of Joint Consultative Macbina.ry IV 1 eve.l in the off ice of

C.Il.E., .A]ra since 6.5.98. He also cl aims to be a Prantiya

Upadhyaksh of State 1 evel M.E. s. workers Union. He cl, aims that

he incurred the wrath of Respondent No.7 because he made

con pl aints against h:iJn to superior authorities. Respondent

~
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No.7 had al so made conpl aints against the appj, Lc arrt for which

he was charge sheeted on 5.10.99. The applicant was served

anot her charq e sheet dated 19.11.99. The appl icant states

that he had served at a hard station earl ier and is again

being transferred to a hard station. It is claimed that order

is motivated by malice.

3. I have heard the arguments of Sri S.C. Budwvar assis-

ted by Shri Vikas Budhwar for the applicant and of Shri Satish,

Chaturvedi for the respondents. I have considered the pleading~

on record and the arguments put forth by the parties at the

time of hearing.

4. Counsel for the applicant claimed that the transfer
-r~;",:rd 1-

was ~ by the mal ef ddes of the respondents and was against

the Govt. order dated 29.1.92. Counsel for the applicant

mentioned that the appl icant is Vice- President of UP, MES

iorkers Union and has incurred the wrath of the respondents

on account of complaints made by the applicant in his capacity

as Area Vice-president of UP, MESWorkers Union. Counsel for

';;:

the appl icant has al so stated that the appl Lc ant is the e.lected

representative of the I orks Committee since May 1998 and his

te.nn expires in May 2000. It is necessary that he may be

protected against the transfer during his tenn on the Works

Canmittee. Counsel for the applicant has also cl adme d that

the transfer is penal in nature and the applicant is basing

charge sheet dated 5.10.99 and 19.11.99. Lastly, the counsel

for applicant has stated that the applicant had already served

on a hard station and was again being transferred to another

hard st at Ion, although he is merely a M.T. Driver.

5. Counsel for the respondents has mentioned that the

applicant concealed the fact that he had been relieved fran

the post while filing this O.A. and seeking stay on transfer

order which he obtained by such concealment. He revealed this

fact only in the High Court in para 9 of his writ petition.
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The applicant has not challenged his movement order and has
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thus not cane out clean with the facts and his application

deserves to be dismissed. Counsel for the respondents al so

contended that this O.A. would have only been filed in Ranchd

as the applicant had been transferred to Ranch and had'been

relieved for taking charge there. As regards the pezmission

of higher authorities on account of his status as aM~nber of

Works Committee, the approval of Joint Secretary had been

obtained before t'he transfer order was made. He has stated

that transfer of an official could be made in the exigency of

service on administrative ground. He cannot be cOnsidered to

be a col ouz-ahle exercise of pct;'Jer.

6. I have considered the rival submissions. The conten-

tion of counsel for the respondents that the O.A. cannot be
'f'ej e..tJ--eA ,v

entertained by All ehab ad Bench of C. A.T. is ~ at the

outset because the applicant was posted in Pgra at the t:ime of

his transfer to Gopalpur on Sea under C.W.E., Ranchi and the

judgment of All ahab ad High Court in Civil Misc. Writ No.8341/71

between General Manager, North Eastern Railway & others VS.

J cmayat Ran Khatnani & others only pennits application to be

heard by the prescribed authority under Payment of LJages Act

of transferred pl, ace al though the appl icant may not have gone

to that pI ace. This bench of the tribunal has jurisdiction

because part of caus e of action has arisen while the applicant

Was posted in Agra.

.,

'~

7. The applicant has annexed a copy of the restricted

c ircul ar of Adjutant General Branch PurnyHqrs. (h"lnexure-XVIII).

The provision of the compendiun of instructions annexed to

letter dated 25.5.84 (Annexure-XVIII) to the O. A. contends the

following instructions regarding protection frcm transfer :-
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"(h) Protection fran transfer of the important office bearer
of recognised trade unions/associations :- The office bearers
of recognised trade unions/associations are afforded protected
fran,transfer until the expiry of their current term as office
be arers. In case they are- re- elected otmli~Xl'll!lxxJe1Qas office
bearers at the end of that terms. .:luch re- election does not
entitle than to further defe:onent of transfer. If, however,
fresh elections are not held for any reason, whatsoever, the
protection fran transfer to the office bearers concerned will
cease on expiry of one year fram the date of last election.
The protection is not allowed to the office bearers of branches
of union! as soc Lat ion. J/

x r ~ .x )C »« »: '>C x »c :xc X »c »o 7C .x. x 'Y -x.
(i) --'The elected representatives of works Canmittees may be
given protection against transfer during their tenure of member
ship in order to maintain harmond.ous rel ations. The transfer
may also not be' effected even fran one installations to another
except on grounds of diSCipline, pranotion, reduction in
establishment or operational requirements. For transferring
the elected representatives of works canmittee on ground of
operational requiranents and dLscLpldne, the local managanent
should be instructed to obtain prior approval of the Ministry
of ~fence. lbe proposal is made only to eliminate the
pOSSibility of victimisation of any worker'S representative
by the local maneqen errt through cof ourab.l e exercise of paNer."
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8. As far as the applicant's status as Vice-President of

UP,ME-S Workers Union is concerned, the appl Lcant has annexed

the certificate of Registration No.710 dated JD.JD.98 in which '.~
the applicant has been shovn as a Vice-President of the Union.

The transfer order is dated 15.12.99. The protection granted

to office bearers is only a period of one year from the date

of election. Thus, the appl,icant cannot cl adm protection

after canpletion of the said period. As regards the tenure

of the appl Lcarrt as an e.lected member of works Committee is

concerned, the respondents have filed their counter reply in

which they have shown that approval to the transfer of the

applicant fron the competent authority have been obtained.

The note and the order of approval has been annexed as

Annexure-I to the short counter affidavit filed on 11.2.2000

which reads as follows :-

"The proposal relates to posting of Shri Sukhpal Singh, MT
Driver of GE, Kheria to CE Gopalpur on Sea (Oriss a) on
administrative grounds. Shri Singh is a Manber of the ~orks
Committee and he is to be prematurely moved out.

2. Several canpI aints have been received against him, has
been reported by E-in-C' s Br. The sane have al so been got
investigated. Disqiplinary action has also been taken against
him for mLsbehavdour , It has been considered that f uz-the r
continuation of Shri Singh at Gopalpur is against the interest
of the organisation. Hence it has been proposed to post him
out pranaturely.
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3. In te.tms of D{Apptts) O. F. dated 02.01.80 for transferring
the elected representatives of Works Committee, on grounds of
operational requiranent and discipline, prior approval of the
Ministry is required with reasons for dOing so.

4. As Shri Singh's conduct is vitiating the working atmos-
phere in the unit, Wemay have no obj ection to the proposal.

5. F or kind approval of GS(E) •

GS{E)

Sd/-

Sl/-
(Rita Ghatte rj ee)

Deputy Se cretary( -A)
11.11.99

9. It is clear f ran the above note that approval of the

canpetent authority had been obtained before the appl Lcarrt was

transferred and the reasons for transfer were administrative

ground as well as existence of ccmpl adrrt s and disciplinary

action for misbehaviour. The order is a consonance with tenns

snd condition of protection granted to an official. ',i

10. The cLaim of counsel for the applicant that the transfeJ
,

was penal in nature is also not tenable onagcount of the fact
I

that the transferring authority has a right to consider the

perfonnance of an official at a place and if the performance

is not found satisfactory or if the discipline of the office

in which an official is working is 1IkeLy to be adversel y

affected by continuation of an official, the transferring

authority have a right to transfer the official.

11. The contention of the applicant that he was being given

a second posting to a hard station in ass ail i09 the transfe r

order before the tribunal is also not tenable because the

transfers are governed by tranSfer guidelines which are mere

exec-utive instructions and are not subj ect to judicial review

because transfer has been hel d to be an incident of service.

12. As regards the concealment of facts, the respondents

have filed a short counter affidavit in which they have stated

that the applicant filed a writ pEitition No.425/00 before the

~



• 6 :• g
Hont hl e High Court and had prayed in the reI ief that order

dated 23.12.93 be also set aside. TI1eapplLcarrt had mentioned

in the writ petition that the Respondent No.4 had directed the

applicant by order dated 23.12 .93 to surrender his Identity

card for destruction and reI Leved the petitioner to join at

Gopalpur on Sea in the est ahl Lshnerrt of Garrison Engineer.i..
In the O.A., the applicant has neither L1.a:imedany relief

against order dat.ed 23.12.93 nor made any reference to the

said order. Thus, it is clear that the applicant has not come

clean with the facts of the case.

13. I, therefore, find that there is no merit in the o. A.

The O.A. is, therefore, dismissed. No order as to costs.

A.M.


