OPEN CCQURT

CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH, ALIAHABAD.

Allahabad, this the 20th day of November, 2003.

(QUORJM : HON. MR.JUSTICE S.R. SINGH, V.C.
HON. MR. Do R. TIWARI, A.M.

O.A. No. 302 of 2000
vPrabhu Narain Chaukey S/0O Sri Awadh Narain Chaubey, Gateman
in North Eastern Railway at Manduadih, Varanasi B/O Village
& Post Murdaha, Varanasie,eee. «eess Applicant.
Counsel for applicant : Sri Sajnu BHam.
Versus
l. Union of India through General Manager, North Eastern
Railway, Gorakhpur.
2. Divisional Railway Manager, Nerth Eastern Railway, i
Varanasiseosse .+00.0 Bespondents.

Counsel for respendents : Sri A.K. Gaur.

O RDE R (ORAL)
BY HON.MR.JUSTICE S.R. SINGH, V.C.

While the applicant was werking as substitute
(@aiting Prahari)in the scale of Hs.750-940/~, his services
were teminated by order dated 1.8.1988. The validity of
the said order was challenged in O.A.No.870/88 Prabhu Narain
Chaukey Vs. Divisional Railway Manager, Nerth Eastern HRailway
& another. The O.A. was allowed vide judgment and order
dated 23.1.1996 and notice of termination of service was
set aside and the respondents were directed to treat the
teimination of the applicant's services as having come to
an end automatically. A copy of the judgment has keen
annexed as Annexure A-2 to the O.A. It appears that
consequent upon the judgment of the Tribunal, the applicant
was reinstated though after one year on 8.4.1997, He was,
however, not paid his back wages. The applicant, therefore,
filed a contempt petition it keing Contempt Application No.
109/96. ‘The said contempt application came to ke dismissed

and notices were discharged vide order dated 15.12.1998
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on the premise that O.A. was filed for declaration of notice
of termination as illegal and there was no direction by the
Tribunal for payment of arrears of salary. Applicant,
however, preferred a representation dated 20.7.1987 for
assigning seniority w.e.f. 20.7.1987 and alsc for payment
of back wages. The said representation has bkeen rejected
by impugned order dated 1.10.1999 being Annexure A-% to
the 0.A. The instant O.A. which seeks declaration that
the said order dated 1.10.1999 is illegal and @ direction
to the respondents to pay arrears of salary and other
allowances and to reckon his senierity from 20.7.1987 and
alsc to give promotion to the applicant from the date when

his juniors to him were promoted.

2, The relief sought in the case is opposed by the <«
respéndents on the ground that the applicant 52;;:5t entiiﬁ
to the back wages particularly in view of the order passed
by the Tribunal in the contempt petition. As regards the
applicant's claim for seniority, it has been submitted by
counsel for respondents that since arrears of salary were
not paid to the applicant, he is not entitled to count the
period to reckon his senierity for which ne salary was paid

to the applicant.

8. Paragraph 1343 ef I.E.R.M. Vol.1Il which correspen-
dence te F.R.54 provides that :

"When a railway servant whe has keen dismissed,
removed or cempulseorily retired is re-instated
as a2 result of appeal er review or weuld have
been so reinstated but fer his retirement on
superannuation while under suspension preceeding
the dismissal, remeval er cempulsery retirement,
the authority coempetent te erder reinsta tement
shall censider and make a specific erder--

= (a) regarding the pay and allewances to ke paid
te the railway servant fer the peried ef his
abksence frem duty including the peried of
susgensien preceding his dismissal, remeval
er cempulsery retirement, as the case may be |
and
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(B) whether or net the said peried shall be treated
as a peried spent en duty."
Sub-para 2 ef paragraph 1343 provides that =--

"Where the autherity competent te erder re-instate-
ment is of epinien that the railway servanit whe had
been dismissed, remeved or cempulserily retired has
been fully exenerated, the railway servant shall,
subject te the previsiens ef sub-rule (6), ke paid
the full pay and allewances te which he would have
keen entitled, had he net been dismissed, remeved
or compulserily retired er suspended prier te such
dismissal, remeval er cempulsery retirement, as
the case may be."

4. In Devendra Fratep Narain Hai Shama Vs. State ef
Uttar Pradesh & ethers AIR 1962 SC 1334, the lerdship Supreme
Ceurt while censidering the fundamental Hules 54 framed by
Uttar Pradesh has held that the rule has ne applicatien te
cases in which the dismissal ef @ public servant is declared
invalid by a civil court and he is reinstated. 1In such a
centingency it has keen held by Hen'kle Supreme Ceuri that
it weuld net be epen te the autherity te deprive the public

servant ef the remuneratien which he would have earned had

he been permitted te werk. The effect of the decree ef the

- eivil suit was that the aggellant was never te be deemed to

have keen lawfully dismissed frem service and the erder eof
reinstatement was superflueus. The effect of the adjudicatis
of the civil ceurts is te declare that the agpellant had keer
wrerigfully prevented frem attending te his duties as a public
servant. It weuld net in such a centingency ke open te the
autherities te deprive the public servant ef the remuneratier

which he weuld have earned had he keen pemitted te weork.

D, The judgment ef the Trikunal declaring the temina-
tion as illegal weuld have the same effect as that ef the
decree ef é civil ceurt. Ve are, therefore, ef the view tha-
in view ef the law laid down by Hon'ble Supreme Court, the

applicant is not enly entitled te ceunt his senierity but
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alse te back wages. In the result, therefere, the C.A.
succeeds and is allewed. The respendents are directed te
re-fix the applicant's senierity by reckening the service
in centinuatien ef his eriginal service by ignering the
temination erder, which has been set aside by the Tribunal
and pay him the bkack wages. It gees witheut saying that the
respendents shall censider the applicant's claim fer
prometien en the kasis of his senierity se reckened accerding
te lew with effect frem the date his juniers were censidered

fer premetien.

Ne erder as te cests.
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