CENTRAL ADMINISTRATIVE TRIHJ NAL
ALLAHASAD BENGH

ALLAHAL AD L

Uriginal Application No,1345 of 2000

Monday, this the 6th day of January, 2003.
Hon'ble Mrs. Meera Chhibber, J.ids

S.N.Ral S/o Shri Vvishwa Nath Rai

aced about 42 years. Presently

serving as Inspector of Works

(Engineering) Control, Agra

Cantt under the control of the

Divisional Railway Manacer,

Central Railway, Jhansi, ess. Applicant.

(By Advocate ; shri a.K.Dave)

Versus

) L8 Union of India,

through General lianager,
Oantral Rallway, GT Mumbai,

2e Dlv:l.swnal Rallwag Manager,
Ceniral Railway, ansl.
3. Divisional Personnel Officer,
Central Reiluay, Jhansi,
4 Senior Divisional Engineer
Gentral Railway, Jhansi, ee+. RespOndentse.

(By Advocate : ghri A, Sthalekar)

CRDER (CRAL

By Hon'ble Mrs, Meera Chhibber, J.M. ¢

By this OA,the applicant has challenced the order
dated 20.9.2000 (Amexure-A-l) by wich & recovery to s tune of

Rs.87,300/- has been ordered to be recovered from the salary of

the applicant by charging the damace/penél rent instead of

normal rent of the quartexs. He has further sought a direction
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to the respondents to refund the anount al ready recovered

fron the salary of the applicant fram October,200 in

pursuance of the impugned order and to pass any such

further direction which Tribunal may deem fit and proper

under the circunstances of the c;se,

2. It is submitted by the applicant that vide

order dated 2.9.98 (P,ge-25) the applic:.nt was grented

pemissiom to retain the hHailway Quarter No.HRB-I1I.l1l00-A

at Juhi from 5.2.98 to 4.4.98 on payment of nomal rent I;

on transfer account. However, for further retention on

|

educztional ground, t'he' applicant was directed to submit
proper eduCational certificste which shows the period of
session, otherwise the period after 4.4,98 will be treated
as uneuthorised occup ation of quarter. It is steted by the
applicant thst in pursuasnce to th'is letter he has Submitted
@ representction deted 4.10.98 enclosing his children's
educztional certificete and Boerd's Ciraulesr with request
to grant the pemission to retain the quarter at Juhi &s the

applicant's son wwe iS mentally retcerded and st Mohaba i, e,

the place of transfer, <there is no Such specicl Institution,

It was clso submitted that Hailwey Board haes also agreed for
Rajlway Employee considering thet facilities for medical help

and educztion of mentally retzrded children may not be avail zble
at ell stastions as such Depzrtment is requested to take a
sympathetic view, The grievance of the applicant is thest

the respondents Withﬁut considering the representation of the
applicznt rejected the same. The respondents by impugned order
dated 20,9.2000 directed the applicant to pay the damege rent fram
5.4.98 to 30.9.2000 ot the rcte of Hs.49/- per 3g, Mtr. ie. Rs 2023
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It is this letter which has been challenced by the

applicant. The applic.nt has also annzxed the exiract

from Rall..ay Board's letter dated 13.,5.91 (page-28)

and he has slso relied upon order passed by Hon'hble
wh.reby according to him

High Court of Judicature at Allshabac/ in similg.l’ |

circumstances, the Hon'ble High Court had directed

the respondents to recover the standard rent from the

petitioner for the period in guestion by modifying the

order passed by the Tribunal (page-29).

< The respondents have opposed the OA and in the
counter affidavi"z_zagagced that no such representaztion

dated 4.10.98 was received in the of fice of the respondents.
Therefore,the applicatshould be put to strict proof
regarding service of the said representation, The
applicant was unauthorised occupant of the quarter

aiter his transfer. As such he is lizbls to pay the

penal rent, The respondents have also rel ied upon

- the judgement of Full Bench in the case of Ram Poojzn

Vss Union of Indla & anothers (l996) 34 AIC 434 (FB),

wherein it was held as under :-

"Government A:cormodation - Railway employee-~ Further
retention of accommodation after the expiry of
permissible /permitted period of retention - H=1ld,
would be deemed to be unauthorised - No specific
order cancelling allotment necessary - Panzl rent
can be recovered from salary without resorting to
proceedings under Public Premises (Eviction of
Unauthorised Occupants), Act, 1971 - Indian Railway
Establishient jdanual Para 1711(b) - Hailway Board's
letter dated 17.12.83 and 15.1.90 prevail over the
provisions of Para 1711 of IREM- Public Premises
(Eviction of Unauthorised Cccupants) Act, Sec.7."

He has thus sumitted that this OA is devoid of merit

and the same may be dismissed with mum 3Mx costs. .
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4, The cpplicent hes cnnexes his rEpresentcticn-datkﬂ”"
4.10.98 duly ocknowledged by the office of Jivisionel
tiailwey Meneger, Centrel ARailwey, Jhonsi alongwith
rejoinder offidevit but in Jupplementsry Counter affidovit
the respondents heve Stuted thet the spplicent did not
submit any educctionel certific-te in proof of the
cCedemic Session of hiS children ond accordingly dcamage

rent wes licble to be recovered from his éclary.

5 I have heard the learned counsel for both the
parties ond perused the plecdings oS well. The respondents head
stctea in the counter affjidevit thet since the cpplicant

had not submitted sny representetion, the question of considering
sane does not erise, buti the rejoinder clesrly shows thet the
representetion wes ccknowledgea by the Cffice of the respondents.
1 have clso seen the first letter by which the pemissicn wes
granted to the gpplicunt. In the scid letter, it wes clecrly
mentiocned thet for further retention of the querter on
educsticnel ground, the spplic.nt should submit proper
educctionel certificste. The representetion deted 4.10.58
clearly shows thet the educctionel certificete and feilway
Bocrd's Circuler wesS encloSea clongwith it. It iS not
disguted by the respondents that cpplicent's son wes

mentelly reterded. The Reilway Board Circular clecrly

shows thet cefter eXxamining the metter the fccilities for
medicsl help end educution of mentally retarded children

may not be cveilcble et &ll stcsticns, a choice in the place

of posting likely to be of some help to the pcrent in toking
care of such « child. while cdmninistratively it msy not be
passible in <ll cases to ensure posting of such an employee

at 2 plece of his/her choice. Ministries/Jepcrtments cre
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requested to tcke ¢ sympathetic view on the merits of

ecCh CesSe end accommodete such request for posting to the
extent possible. &s per the order pessed by the Hon'ble
High Couwrt relied upon by the applicent's counsel. I find
in thet case it is only @ 5 line order and that too it

wes in the facts and circumstences of thet cuase whereby the
Hon'ble High Court of Allahebad hed directed the reSpondents not
to recover the standard rent from the petitioner for the
period in quesStion. #S per the Full Bench judgement relied
upon by the respondents couhbel, it is correct thst the
cpplicant could not heve reteined the quarter once he weas
e trensferred without teking the pemission of the Competent
Authority, but in view of the fect that respondents hed ecrlier
elso pemitted him to retein the gquerter from 5.2.98 to 4.4.98
end they themsSelves had requested the cpplicant to make an
applicstion for further retention which we$ duly mcde by the

epplicant. (#nnexure filed alongwith rejoinder clecrly Shows

that the representction was indeed acknowl edged by the
respondents of fice) they ocught to heve considered the same

end paeSsed appropricste orders thereon. nespondents had teken

¢ specific plea in its counter that tThe cpplicant hed not &t
gll submittied the representetion deted 4,10.98 however
applicant ennexed his representction alongwith rejoinder

duly ccknowledged to show thet the representation wses indeed
submitted by him in the office of the resSpondents, It is then
thet respondents have teken ¢ different stend to the effect
that educegtion certificete was not snnexed by him.authenticity

of receipt of representation deted 4.10.98 haes not been

disputed by the respondents in the Supplementary Counter

affidavit meaning thereby that they admitted having received
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the representation but took a different plea later on,
It is seen applicant had already given the representation
enclosing the educational certificate and the Railway
Board had als©O decided to give concession to the parent
of mentally retarded children, therefore, the stand

taken by respondents is not sustainable in law.

Oe I am of the considered view that in the
circumstances of the case, respondents could not have

issyed the order of recovery straightaway from the applicant

for the period of 5.4.98 to0 30.9.2000 without deciding his

representation. Therefore, the order dated20.9.2000 is
quashed and set aside. The matter is remitted back to the

authorities to apply their mind to the given facts of the
case and after considering the aspect that the applicant's
child was mentally retarded, they shall pass a fresh reasoned
order within a period of three months from the date of
receipt of a copy of the order under intimation to the

applicant.,

7o Till such time fingl order is passed, noO recovery

shall be made from the applicant. With the aboOve dirgctions

OA is disposed off with no order as to cOsts.
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