OPEN COURT

CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH

ALLAHABAD

“Allahabad : Dated this 2lst day of November, 2090
Original Application No.1287 of 2000

CORAM :2-

Hon'ble Mr., Justice RRK Privedi, V.C.

- Hon'ble Mr,VK Majotra, A.M,

[

= Hari Dutt Sharma

Son of,Shri Mangal Sen Sharam,

Resident of Qr;ﬁo.§~E 24,

Railway West Colony, N.Rly, ) ' ;
Rampur,

(Sri ABL Srivastava, Advocate)
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s e b e Boplicant
Versus
15 Union of India through
The Generd Manager,
Northern Railway,
Baroda House,
- New Delhi.
23 The Divisiogal‘Raiiway Manager,
Northern Railwas, Moradabad Division,
Mbradabéd.
3. The Senior Divisional Engineer (G)
Moradabad ?ivisién, '
Moradabad,
4, shri Bhanu ‘Prakash,Bivisional Engineer II,
>l Moradabad Division,vMoradabad.,
(Sri Prashant Mathur, Advocate)

L s, s Respandants

Q:RB ER (0 ra )

By Hon'ble Mr, Justice RRK Trivedi, V.C.

The facts giving rise to this application are
that the applicant Sri Hari Dutt Sharma, was promoted. .
to the post of Senior Section Engineer from the post

of Junior Engineer vide order dated 15-1-1999., A copy
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Learned counsel for t
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of the order has been filed as Annexure-a-3 and his
name is shown at Sefial ﬁb.7. ln Dursuance of this order
of promotion the anpllcant JOlned on t6=1-~ 1999 as is
clear from the cocuwent annexed as Annexure-A~4 to. the
OA.‘ The case odehe app licant is thst from the cate of
301n1n~,lhe conthed to . discharge the function of
Section Engineer, However, by the impugned ordercidted‘
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27-9-1999, g direction has been issuéd to revert the

dapplicant. H
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is grievanc
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is that the order has been

|.Jn

passed without giveing any opportunity of hearing.

1S e’?l cant has also submitted that
the amount mid to the applieant in pursuance of the
order.dated 15-1-1999 is also being recovered. Learned
counsel: for the applicant ﬁas gquoted the judgement of

the DiviSion‘Bench Df'theAdon'ble High Court oF Judlcatule
at Allahabad'in‘thevcase of Dr, Avneesh Kumar and others
Vs. Director Tndian Veterinay - Bescarch Tmetitite Bareilly

and others, 1999(2) ATJ 306. The relevant paragraphs

- Of the judgement reads as follow :-:

NP6, When all the reguirements of valid Dromo;ions
were fulfilled, there remains nothing to keep the
promotions of the petitioners in abeyance and the
petitioners coulc have not been reverted. The fact
that the ofder of reversion was later on withdrawn,
itself shows that the_respondeﬁts have realised their
mistake in reverting the petitioners to the posts from

hich they were promoted. It is not a case where the

'promotioq was nonest, meanlng thereby that it was w1thoutA
rJurisdlct1on or contrary +to the rules. No doubt the

“order does not indicate as to why the promotions were

kept in abeyance, resulting into reversion of the

petitioners to the lower posts.

Siisy It has been pointed out‘that complaints were
received by the respondents reeardlng certain 1rreoularltu
or 1llegallt1es in-the said promotions. When the order

of promotion became effective, we are of the view that

“the principle of audi alteram partem demandea that the

petitioners be Served with show cause noulce 1nd1cat1ng

‘chqt they were wrongly appointed. It is not a case where

the oetltloners themselves have committed any irregulariti
Tt ds also not a case of the respondents that the“



petitioners have concealed or suppressed certain

facts or committed any fraud in gétting themselves to
be promoted on higher grade, hence, for that reason,
we are of the view that the order of reversion suffers
from violation of principlesof natureal justiece, which:

is embedded in Article 14 of the Constitution of India,"
2o The facts of the present case are clearly covered

by the aforesaid judgement, The applicant was promoted
> : - N
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by the order dated 15-1-1999. He joined on 16-1-1999.

Thus, the order of promotion was given effect. Therefore,
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whi}e passing the order cancelling promotion on - 29=9 {999 J

it was obligatory on part of the respondents to provide

’adequate'épportunity of hearing to the applicant, which

ih fack, in the present case, has noi been done, The
Fréming of chaf;e sheet or service of charge sheet
alone could not render therprom0£ion nonest. The
\respondenés could promote the applicant e&én during

the pendency of the disciplinﬁfy proceedings. Thus, the
applicant cannot be blamed for this lapse on part of

the respondents. In the circumstances, the opportunity
of hearing was necessarye. '

5. The second conténtion of the learned counsel fdr
the applicant.Iéjthat the charge sheet was.sérved,oni
the applicant on 29412-1998 to which a reply was given

by him on 06-1-1999. However, another charge sheet
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cated 04-=1=

9 has been seryvec on biim with respeck to
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the same chargel” It has beenjimesu==y that the second

charge:sheet is illegal and it may be quashed. Learned
counsel for the applicant has placed before us both

the ‘charge sheets. ¥We have tried to compare Ehe £WO
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charge sheets to find out any difference. However,

~

we could not notice. In any view of the matter the

legality of the proceeding is not affected merely
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+because the secdHnd charge sheet in respect of the same

matter has been served by oversight or by mistake.




\€w 

, 3
Yo &

-

=
The applicant can be subjected to disciplinary prac eedings
: ~T v 58
with regard to a charge“hhﬁsqkit is mentioned in one
: X
paper or two papers. In the circumstances we QQQWLit
open to the applicant to invite attention of the
departmental authorities and obtain a clear direction

as to which of the two charge sheets shall be the basis

for disciplinary proceedings. As such, a representation
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shall be filed within two weeks from today which shall be

replied by the disciplinary authority within two weeks
from the,déte of service of this order.

4. ~ For the reasons stated above, this application is
allowed partly. The order dated 27-9-1999 (Annexure-A-4
to ‘the 0A) isrset aside. The abpliéant Shii} be éntitled
to continue on the promotional postﬁand alsoiregund of

any amount which has been recovered from him. Hékever,

it shall be open to the respondents to pass a fresh brdér _
in accordance with law as per observations madeAabove.

B¢ _ The office is directed to hand over a copy of the

above order to the counsel for the applicant within a

week,
G There shall be no ordexr as to costs, .
]
poddhe |4
: Member (A) ’ Vice Chairman '
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