
Reserved.

CENTRAL ADMINISTRATIVE TRIBUNAL. ALL iABAD BENCH.
ALLAHABAD.....

original Applic~tion NO. 1214 of 2000

this the .lll~ day of -$-~'2004.
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Smt. Vigha srivastava. c/o Sri S.C. Srivastava. R/O

29 H.I.G •• J'1umfordganj. Allahabad.

APplicant.

By Advocate s/sri S. k~mad & S. Singh.

Versus.

1. union of India through Assistant CommisSioner. Kendriya

Vidyalaya Sanga.than. Lucknow Region. Luc know,

2. principal. Kendriya Vidyalaya Sangathan. ordnance

Clothing Factory (OCF). sh ahj ahanpur ,

Respondents.

By Advocate sri, N.P. Singh

o R D E R

EER ~S. MEERA CHHIBBER. MEMBER(J)

By this O.Ao. applicant has challenged the order

dated 27.9.2000 {page 25) whereby applicant waS imposed

the penal t;y of compulsory retirement wit.h recovery of
ss, 7620/-

~o67660/-Lalready deposited by her.

2. The brief facts as alleged by the applicant are

that she was served a chargesheet dated 19.5.98 on

5.9.1999 {page 21). &~e waS sent a letter dated 27.8.99

(page 28) by the Enquiry officer (In short E.O.' informing

her that enquiry would be held on 5.9.1999 in the office

of KVS, Aliganj. r.ucknow, wh i ch waS attended by her. The

E.O. directed the presidin0 officer to serve a c09Y of
t.n e cn arc eehe et; on the applicant. The very next day.

the al)plicant was reli.eved from Chakeri, K2npur to O.C. F. ,

she request8c for one ;<'lonthtine t0t=e reply to the
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chargesheet. Thereafterl she received another letter

dated 14012.1999 informinj her that next date of hearing

would be on 211221 23.1201999. However. since she waS

sick and she received this letter on 21.1201999 at

5.00 P •. 1. ,naturally sl-}ecould not appear Defore the E.O.

She, thereforel sent an intimation to the E.Oo on 22.12.99

(pa'=Je37) about her illness requesting the E.O. to have
the enquiry aft r some tL e, y t .0. proceeded wLt.h

enauir 2nd sent another letter to the applicant dated

27.3.2000 calling upon her to give brief by 10.4.2000 bj

statin", t.he t, bri3f ~iven by T'T"'esio.ingof rLc cr' is enclosed,

but in f ct no such brief TaS enclosed, so she a~ain

infor,ed vide her letter dated 4o~o2000 (Dage 41) the

E.Oe that no brief is enclosed and requested hi. to

refrain from conducting the en ~ iry w Lthout, giving her

an opportunity. NO re ly waS given to her and vide letter

dated 22.6.2000 (page 44) the Asstt. Cocrtissioner called

upon the a plicant to give her re~r~sentation on the

enquiry report enclose •

3. It is submitted by the app l.f.carrt. that she gave her

reply on 1007.2000 (page 51 and 58) stating therein that

the res ondents have still not co-nplied \vith the directions

given by Bon'ble High court of Allahabad inasmuch as they

have still not decided the representation of the applicant

and they have still not fixed the responsibility. It was

at this stage that the applicant waS informed vide letter

dated 21.8.2000 (page 62) that her representation has

already been decided on 22.6098 (page 63). She replied

but by the impugned order she waS imposed the penalty as
mentioned above{page 28).without considering her representatil

-on.
4. The applicant has challenged this order on the

ground that she has oeen deprived of her right to defend
as -nuch as
inL-E.O. could not have conducted the enquiry when she had

clready informed the E.O. about her illness.
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5. Respondents on the other hand have opposed this OoAo

and have submitted that full opportunity was given to the

applicant to defend herself~ but she did not avail the

opportuni ty ~ t.h erefore , she Cannot now co.nplain of

denial of principles of natural justice. They have taken

preliminary objection to the maintainability of OoA. on

the ground that applicant nas approached the Court without

exhausting the" remedy inasmuch as no a peal was filed even

throu,::;hsta tu te provides for it. AS pLr «u l.e 80 C of

Education Code, applicant could have filed an appeal

to the ':)y. commissioner (Aamn.) personnel" therefore,

the O.A. is barred by Section 20 0'-:- _\0' ..•.0 Act, 19850

They have alSO submitted that the 0.A. is also barred by

non-impleadment of necessary party because as per Education

Code~ Sangathan has to be arrayed through Jt. commissioner

(Admn.), KVS, Headquarters~ :l\Te\'1Delhi, but applicant has

not even impleaded him as a,party.

6. They have Submitted on merits that the applicant had

infact initially admitted the guilt in her letter dated

2103.1998 Clnd had deposited two instal-l1ents alSO, but

lateron she has developed t.h e c ase,as an after thought.

xcr e--cver , applicant had not given intimation to the E.O.

about her sickness as, in spite of k~\t:eJ.l
that the enquiry "JaS being held at ~. She purposely

wrote the letter at Hinoo-Ranchi, therefore~ she Cannot say

that she had informed the E.O. He submitted that since
to

opportunity was givenLthe applicant and she had infact

adrtitted the charge also initially~ therefore~ it calls

for no interference. Counsel for the respondents relied on

2003 (2) SC SLJ 88 in reo JUgal Chandra Saikia 'IS. State of

ASSam.

7. We have heard both the counsel and perused the

pleadings as well as)original record produced before us by

the respondents. perusal of record shows that all efforts
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were made by the department to affora full opportunity to

the applicant to defend herself eogo a chargesheet had been

sent to the applicant vide .nernoz a ndum dated 22.501998

through egistered post at her residential address at

Allahabad and at duty place i.e. Kendriya Vidyalaya No.1.

Chakeri" Kanpur. But the said chagesheet had orne back

undelivered, hence it waS pu'lished in the ~ashriya Sahara

and Sunday Times on 7th .ru: e & 14th June. 1998 ref'pectively.

Therez..::ter,char pshQet HaS acr <:'lins ervea on her on 5.9.99.

on the airection of E.O. &.e was ~lso ~iven -ull opnortunity

to inspect t1C lis~e~ doc~r _n~s 's pFr 1r.exur~ -3. :t is.

~) Li.cant.,

8. It is fuxthe!'"seen fro. the records that sri a.. 'Tath

.1isra~ Group IDI has _iven a reJ?ort on 19.12.99 that he had

. JJne to the ho se of S~t. Vibha Srivastava on 13.12.99 at
4.00 1.1. to deliver the letter, bnt her relatives r efused to

take the letter on D~e grolnd that she has ~one to the Doctor.

He a~ain ~·!enton 19.1?-.99. they said S.at. \ibha is on leave,

therefore, she ,,,illnot take the letter. He gave his r er-ort;

accordingly on 19.12.1999 and has prove it also in the enauiry

by giving nLs state.uent. This inti. ation was given by the

principal to the :::;.0. abou t; her refusal to t.alce the letter.

Thereafter another Group 11). employee Sri om prak"3.shwaS sent

to the applicant's house wLt.h a letter dated 22.12.99 given by

the E.O. for giving the intimation of enquiry to the applicant.

He has alSO given the report that letter was uelivered by him

at her house. but her Bhabhi refused to give signature. He has

has also been exa1lined in enquiry and he has proved his report

which is duly supported by peon Book aLeo , It is also on .,
record that E.O. had sent letter dated 14.12.1999 to the

applicant informing her that enquiry wou Ld be held on day to

day basis from 21.12.1999 to 23.12.99 at 10.00 hours in the

office of principal. Y.V. BarnrauLf, , Allahabad. therefore. she

shaul ~ et.t.erid the encu.Lry alongwith her defence P.sstt. She y.TaS

further i!1formed that in Case she does not turn-up, proceedings6---
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will be held ex+po rt.e, According to the

6})
applicant ~ she

received this letter on 21012.1999 at 5.00 P ••l., yet

knowing fully well the venue of the enquiry at Bamraulli.

Allahabad. she wrote the letter to the EoOo at his address

of Hinoo Ranchi ~ which ahows bow clever applicant was trying

to act. If she really had intentions to get the enquiry

adjourned. she should have addressed the letter to the E.O.

at Bamraulli. Allahabad as she waS fully aware that enquiry

was to be held fro~ day to day basis at Bamraulli from

21st Deco to 23rd Dec. 1999. ~"e~ therefore. hold t lat

the applicant had not given any Lnt.Lnat.Lon to the EoOo

about her illness because the letter addressed to the E.Oo

at Hinoo waS received by the E.O. after he completed the

enquiry and reached at Hinoo which is evident fro n the

re:nark of :::.0. on the said letter. T\Jotonly this,
Cliso

but effort 'NaS made by the principalLto serve the applicant

about fixing of the date in enquiry as is explained above,

.'Ju-':.shl:;;refused to take the letters .•therefore .•now she

cannot be heard of complainin~ that she waS not given

full opportunity to defend the Caseo At this juncture.

it would be relevant to quote the vd ew of the Hori ' ble

supreme Court in the case of kanj an «unar litra VS. Andhret·J
therein

Yule reported in 1997 (10) sec 386, j t was held/by the

apex court that if employee choses not to participate

in enquiry in spite of opportunity affolled.•he Cannot

complain of violation of principle of natural justice.

nor Can it vi tielte the t.e.rtru.na t.Lon , In vi ew of the above

facts and the view expressed by the apex court, we are

satisfied that the applicant waS given full ppportunity

to defend, but she decided not to p2rticipate in the
oun

enquiry as per herLv6ilation, therefore, now she cannot
cmMplain about violation of right to defando It is further
seen that when ~ ~ applicant had requested the EoO. to

grant her extra time due to her transfer on 609099. the

E.5o did extend the period by one month as per her request

made vide letter dated 9.9.99 • .:=hewas given the time upto

4.10099 for scrutiny/inspection of documentsJfor giving

~
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the name of defence Asstt. It iS6 thus 6 seen thtit her

valid r equcst was duly considered by t.h e E.o. 6 whLch shows

enquiry waS held in a fair ~nner. E.Oo had writte~ another

letter on 21.12.1999 to smt. Vibha infor nin~ her thp.t

she had J.10ta peared on 2J. st 6 but should appear on

22.1201999 ~t 10.30 ......
\·itne~::es. 3hc vIaS furtLer Lnf orned th~ t Ln Case she does

not C ne) errqu I r y 'vill be held ex-cpa r t e , Even a telegram

waS sent to t.ne aJ..plicant. All these clearly shml that

full effort weR n~de b~ the E.O. to afford op ortu~ity

to the 2pplicant~ ut she decided not to participate.

9. Tot only t.u Ls, it is seen fro records t. t init':"ally

\"~1e~principal had Lsnu ed a rnerno r andurn dated 21.3.98 to "Smt.

vibha to the? f oLl.owf.n j effect :

"; s:,ccial Audit has been conructed by the Internal
Audit party in the Vidyalaya frol1 18.3.98 to 21.3.98. ~
So.ne irres;,ularities/ shorts deposits of :5'ees & Fines
in SF and PF have been pointed-out.

An Short a110Ut of ',,",065.450(SoF. Rs.2620/- PF Rso62830)
have been deposited in the bank as per records of OCB
and class Attendance egister. S,llt. Srivastava6 LX
the dealing hand is hereby directed to deposit the
above mentioned amount on 2303.98 with the office of
the Vidyalaya so that the Same may be deposited in
the concerned heads."

she had herself given in writing that the a~ount

mentioned in the l_tter dated 21.3.98 shall be deposited

by her in 3 months time asAhe is not in a position to deposit

the salle by 23.3.98.

10. It is relevant to note that lateron the applicant

stated that this letter waS written under duress and she

denied the allegations6 but the fact remains that not only

she had \.vritten this let ter in her own handwriting addressed

to the principal.. uly signed by her, but Sile even ad.rd t.t.ed
"~surec that she

that she had committed a miat.ake , a'hd-Lwouldnot do it in

future and had also rec;:uested to be per-doriec., 'lore-over .•

she had ad..rittedly depositea t.wo instalements of ~:S. 2620/-
'also

on 3.4.98 and Rs.5000/- on 7.4.98Lwhich clearly shows that

~
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she had ad.nitt d ~~e charge and subsequent .evelopment

is only an after t.houqh t , In these circu,nstc:nces~ her

contention that she huCt adrtu t;ted the guilt under duress

cannot, be acc e ted and is rej ect 2<1. At thi s juncture again

the vi.ews expressed by the T{OnI .::leSupreme Court are

ref evant., In the case of Arcot Ramaswamy .tada Lf.az' :::ducational
Tribunal & Another

Inst.itute VS. :::Gucational.!.ppellate L zepo rt.ed in

lqo9 (7) ::::cr: 337 tho lion'blc S pr erne Court h eId that no

enquiry is required ",here chur':)eis ad'1litted. Similarly

in the case reported in 2000 (3) AISLJ sc 128 the Bon I ble

supreme Court reiterated the v Lew that since the guilt wa s

adrrd tt.ed, there \"'asno need to hold th enquiry.

11. In v Lew of the judg ents rnent.Lonc d abov e ,if the

app Lcan t ' s own lett.er dated 21.3.98 is seen coupled with
thut

the facti she purposely cia not participate in the enou Lry- -
to defend herself~ we are satisfied that no Case for

interference has been made-out by the applicant. 'The

conduct of the applicant itself shows t..'latshe is herself

not a fair person.

120 Counsel for the applicant then tried to submt that

de ositin of fee waS not a part of her duties. but we are

afraidJ that stage has gone. If applicant wan t ed to defend
have

herself~ she should' L placed the evidence to defend herself
e.

before the E.O. which chance she has forgone voluntarily.

We cannot sit as as ~.Oo at this stage to appreciate the

evidence because Hon'ble Supreme Court has repeatedly held

that in disciplinary :natterS" the Tribunal sho.i Ld not re-

apnreciate the evidence as the scope of interference in

such matters is very limitedo Infact~ Hon'ble ~upreme court

has held that so long there is even SO'1leevidence on record,

the proceedin~s should not be interfe~d and what punishment

should be awarded, should be left to tge disciplinary
AISLJ 200f)(3) SC 151 in reo u:o.io & or s , VSo, '-JarainSingh 0

authority LIn the instant case, it is seen that 3 audits

were held. Ist it ca~e to th~e of eternal audit that
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that fees a.nd fines '::011 cted by the app l Lc ant; "TaSnot

deposited full t.n tile Vidyalayu. xccount . Hence" a special

audit 'Ii,.TaSconducted from 1b. 3.98 to 21.3.98 by the eternal

audit t.ea.n of the egional office" t.ucknow in respect of

fees and fines collected in Kendriya 'n-dyal~yn, Old Cnntt,

Allahabad by the applicant." TIiereafter, during the special

audit conducted by the special audit tea'TI" it was found th2.t

an a:nount of -:so 65450/- waS short de osited in the Ba.nkdurin

the session 19 4-95 to 1997-98 by cilanging the 6igures of

collection in Daily Fees Collection legister. However,

the K. V. S. (T-Iea.dqarters) nOHin Delhi, had a1so sent a

audit the who l e account of Vidyalaya. r.rne sa.id Audit team

after going through the records fo'nd that an amount of

Rs.67660/- was short deposited in the bank during the afc5re-

said :period. Since applicant waS doin'"..the job independently

and she never put the Daily fee and Fine Register before

the principal or upper Division Clerk of the Vidyalaya

for checking" she was asked by the principal to deposit

the said embezzeled amount to which aprlicant agreed

irnrnediately and gave statement that the said amount. will be

deposited w.i t.hLn a period of three :nonths from 21.3.98. '!he

app.Lf.c ant; even deposited a su:n of PSo 2620/- on 3.4.98 and

Rs.5000/- on 704.98 and the witnesses have deposed in the

enquiry that <.>.11this wor k of depositing the a.noun- e nd

filling the form etc. waS bein~ done by Smt" Vjbha

"",riv2stava, t,.ere:':ore, since eviuence is Ire c on r c-cor d,

we do not think it pro)er to inter~ere in t~is case at all,

as it is a serious rrt2ttcr and t.hc (_heX' est: nds r oved

ag Ln sr, her in the enr;ll":"r.!"

Jid no+ c o ~:,:..yT-it'1 tl o Lr ectLons of H0n'DIe .-·e,.h COL':ct
responsi oil i t~/

of AJ.lahabiJ.0..inacnucn an rrs_ on-tcn t s cid not f Lc t.ho !..
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about mis-appropriation of the amount.

14. we have seen the jUdgment dated 25.5.98 passed in

\·vritpetition no , 16215 of 1998. By the said w.P" ~ app.l i.cant;

had chaIlen~ed the order d~ted 21.3.~8 issued by the Principal

whereby the a Jplicant was directed to deposita sum of

RSo64450j-. she had also challenged her transfer order.

After hearing oth the coun:-,1~ Hon 'ble High Court of

Allahabad gave liberty to the applic2nt to file objection to

tLle audit report wh Lch was required to be supp lLcd to the

applicant and the respondent no.2 '-JaSairected to dispose
of the obj ection by examt.n i.n-;as to who was responsible

for the a.nount; misappropriated. It was made clear "b~at

till the disposal of representation~ the applicant shall

not be liable to pay the amount as claimed by the respondents

• by "1ay of imfYu~ned order , NO interference wa s made as far as

the transfer o!:"derVIas concerned .•

150 NOH, counsel for the applicant submitted that the

respondents should first have fixed the responsibility and

then alone could have proceeded with the issuance of

chargesheet, but since respondents did not fix the responsibi-

lity as directed by the Hon'ble High court)the issuance of

the chargesheet itself is bad in law" We cannot accept such

a contention because for fixing the responsibility, it was

necessary to hold an. enquiry. Accordingly, the applicant

waS informed vide letter dated 22.6.98 that chargesheet

has already been issued for fixing the truth (page 63) and

copy of the audit report had already been supplied to her

in compliance with the Hontble High Court's judgment. Infact.

by issuing chargesheet. applicant was given a better

opportunity to defend herself as she could even defend herself

by leading evidence, therefore. it is wrong to say that

the directions given b:- the Hon' ble High Court was not

complied with .•This contention of the applicant is accordingly

rejected.
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16. Counsel for the applicant next argued that lot of delay

has taken place in deciding the 1latter wh.ich has caused

prejudice to the applicant. therefore. the im~ugned order is

liable to be quashed on this ground alone. It is s~en that

the Hon' ble High cour+ had passed the judg1lent and order

dated 25.5.1998. thereafter full opportunity was given to

the a plicant to defend herself, but since she herself avoids:

to take chargesheet or various letters written to her

infor~in about the fixing of the date of the enquiry.

naturally it took time. ultimately the final order waS passed

on 27.9.2000, we do not think thct this Can v It.Lat;ethe

orders passed by the respondents. Since serious allegations

have been rnade a9ainst tJIC applicant" wh.i.ch stood proved

in the enquiry on the basis of evi ence \'IhicnCane on

re oz d , we arc of t.ue opinion that no case has be en naae out

by the applicant for interference 'Dy this Tribunal.

17. hough counsel f r the respo~dents had taken a

pr'e Lf.rrd ncr y obj ection to th-=:maintainability of the o~A.

on the ground that the applicant had not exhaust d the

st.atutory remedy and has not Lnpleaded Joint Co rrdae.ionerr

(;.lmn.) as respondent" but since we have heard the n tter

at length 2nd have also looked into the record" ve feel

it better to dispose off the case on merits rather than

going on preliminary objections. :\}O ot.h ers.poLnt; ,,,,asraised

by the applicant's counsel except that this is a hard case.

I. vie of the chars,e ade a:.ainst the applicant, the eviden-

ee whLch hus com on record and Lookf.n., at the c onduc t,

of the applicant. it cannot be said to be a hard case

specially keeping in view the observations made by Ion'ble

Supreme Court in 2003 SCC (L&S) 363.

18. In view of the above" we find no merit in the o. •
me Same is accordin'::jlydf smi.saed , 0 costs.

GIRISH/-


