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Allahabad this the 23/ day ef AL 2004.

Original Applicatien Ne. 1246 of 1999.

Hen'ble Mr. A.K. Bhatnagar, Member- J.
Hon'ble Mr. D.R. Tiwari, Member- A.
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(IGS) » Kanpur.
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1. Unien #f India threugh the Secretary,
M/e Defence (Finance), New Delhi.

I
2. The Centreller General eof Defence,
West Bleck-V, R.K. Puram, New Delhi. |

3. The Jeint Centreller of Defence Acceunts (Funds),
Meerut Cantt, Meerut.

esee0¢esRespandents

Ceunsel fer the respendents := Sri Prashant Mathur

ORDER

By Hen'ble Mr. D.R. Tiwari, Member- A. |

By this 0.A filed under sectien 19 ef Administrative
Tribunals Act, 1985, the applicant has prayed fer the
fellewing reliefs :-

i. te quash the erder dated 19.06.1990 and 07.07.1999

(Annexure A-6 and A-1) issued by the respendent'Ne.3.

ii. te issue suitable erders/directiens te the respendents

te confirm the applicant in Clerk's grade w.e.f

01.01.1975 alengwith his cenfreres with all censeguen=-
tial effects including menetary benefits.

iii. te pass er issue erders/directiens te pay interest @ 18%
per annum en the arrears ef pay and allewances etc.
On refixatien ef pay at par with his cenfreres after

grant of premetiens frem the date his cenfreres were
prometed as a result eof censequential benefits. II°
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2e The facts of the case, in brief, are that the

applicant at the relevant time was working as Lewer Divisien

Clerk (L.D.C) in the effice of Joint Centreller eof Defence
Accoeunts ( Funds), Meerut. Hlis werk was satisfactery which

is evident frem the summary ef his Annual Cenfidential

Repoerts (ACRs) feor the peried frem 1969 te 1976. He was
fulfilling all the conditions feor confirmation in the

Clerk Grade and far that purpese meeting of the Departmental
Pramotion Committee was held on 17.09.1975 and the case of

the applicant alengwith others was considered. He was found

fit feor confirmatien. The proceedings of the committee were |

subnited te the competent authority . After appreval on w
13.11.1975 the competent autherity sent it te respendent |
No. 3 for publishing the confirmation »f the applicant in |
para 2 of the noffice order (Annexure- 2). It came as a

surprise to the applicant that his name was net published
e 2w peg d&:h

and contrary te his n, he recieved a letter dated

D~ |

01.12.1975 calling fer his explanation for fraudulent

withdrawl frem the G.P.F advance amounting te Rs. 3574/~

The disciplinary preceedings fer ma jer penalty under rule

14 was initiated which resulted in award of punishment. His

pay was reduced to twe stages fer a peried of 2 years w.e.f
T 02.02.1980. It was alse previded that he will net earn

increments during this peried (Annexure- 5). Aggrieved by

the penalty the applicant f£iled 0.A Ne. 620/91 seeking

relief for setting aside the penalty of reductien of pay.

The Tribunal by its erder dated 15.12.1998 dispesed of the
abeve O0.A with direction te the respendents te decide the
representation of the applicant by a self speaking erder

within a peried of three menths frem the date of reciept eof

a ceopy #f the order (Annexure- 7).

3. The applicant has challenged the impugned erder on

[' varisus grounds mentioned in sub para'a‘'te 'h' eof para 5

é of the 0.A. However, during the course eof the arguments, the




counsel for the applicant argued the peint that the
cenfirmatien erder could net have been delayed in view ef
the decision ef Hen'ble Supreme Court in the case of

Janki Raman., We will dealing with this subsequently in the

lalter part ef this erder.

4. The respendents have eppesed the centention eof the
applicant by filing ceunter reply. They have submitted that
the applicant while working as quasi permanant Clerk
(Acceunts) Ne. 8288221, befere actual netificatien ef the
cenfirmatien, was invelved in a serious case of fraudulant

of withdrawl of GPF advance frem G.P.F accumulatisn eof ether
persen of the same name i.e. Sri S.N.S Tyagi. He was punished
after disciplinary preceedings fer that misvcenduct and

the action was taken as per the instructiens centained in

the 0.M Ne. 22011/2/86/Bstt (A) dt. 12.01.1988 and letter

Ne. 22011/4/91/Estt (A) dated 14.09.1992 issued by the

M/e Persennel,Public Grievances and Pensien, Gevt. of India
(Annexure CA=l1 and CA-2). The respendents have further argusd

that it is the applicant whe by his cenduct did net fulfil

the cenditiens as laid-dewn by Head ef Department as

circulated vide letter Ne. dated 13.11.1975. This erder is
in censenance with the standing instructiens centained in
the 0.M issued by the M/e Persennel,Public Grievances and

Pensien, Gevt. of India mentiened earlier.

Se. We have heard and censidered the rival cententiens ef

the parties and perused the pleadings.

6o During the ceurse of arguments learned csunsel fer the
applicant relied en the decision ef Hon'ble Supreme Court

in U.0.I and O, Vs. K.V. Janki Raman 1991 (4) scC 109 and
U.0.I & Ors. Vs. Dr,., (Smt) Sudha Salhan (AIR) 1998 sScC 1094.
Learned ceunsel has strenususly argued that the cenfirmation/
premetien cannot be withheld until or unless the charge-sheet
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fer disciplinary actien has been issued prier te the date
of the D.P.C. In the present case, the D.P.C meeting was E
held en 17.09.1975 and the shew cause netice was issued |
te the applicant en 01,12.1975. It is undisputed fact that
ne charge-sheet has been issued te the applicant befere

17.09.1975 and accerding te the averment made by the applicant

in para 4.3 of the 0.A,wvhich has net been disputed by the I

respandents,his ACRs are satisfactery which entitle him fer |

cenfirmatien. The reliance of the applicant en the decisien !

of the Apex Casurt in case of @anki Raman (Supra) te this I

extant is valid. The ceunsel feor the respendents has placed
reliance en the circular of the Gevt. of India of the year
1988-92 (Supra). They have alse cited the case of Vined

Prakash Vs. U.0.I decided by the Principal Bench in O.A Ne.

902/95 decided en 24.11.1999 (Annexure CA-3).

Te The enly questien which needs fer consideratien is
whether th? denial of the applicant's cenfirmatien in due
time is Mﬁr net. The centention ef the ceunsel feor
the applicant cannet be sustained in view af the facts and
circumstances of the case. There is ne deubt that Janji Raman
(Supra) has cenclusively laid-dewn the law that the premetien
= coeuld net be withheld in case the charge=sheet has net been
issued before or en the date of D.P.C. In this case alse his
confirmation was net withheld rather he was found f£it and
D.P.C recommended him for premetion. The cempetent autherity

alse accepted the recommendation of the D.P.C and sent it

te the appropriate authority feor issuance of the erder of
confirmatisn. Hewever, there are certain cenditiens laid-dewn

in the 0.M dated 12.01.,1988 (supra) which provides that the

action could be taken before ene is actually premoted/

coenfirmed and this principle has been circulated by the

Head Of Department vide letter No. 23014/A/75-AN-1 dated

13.01.1975. Para 7 of the o.M dated 12,01.1988 reads as -

fellows :-




- A Gevernment servant, whe is recemmended fer
premetien by the Departmental Prometien Cemmittee

but in whose case any of the circumstances mentiened

in para 2 above arise after the recemmendations eof the
D.P.C are recieved but befere he is actually premeted,
will be censidered as if his case has been placed in

a sealed cever by the DPC. He shall net be premeted
until he is cempletely exenerated by the charges against
him and the provisiens contained in this 0.M will be
applicable in his case alse."

- A perusal of this para clearly indicates that the actien
' could be taken even after the recemmendatien of the D.P.C | .

but befere it is actually implemented. There is ne deubt that
en 17.09.1975 when therD.P.c met, the applicant has net been
issued any charge—sheetrégiwgééggéhthe erder was implemented,
the disciplinary preceeding was initiated against the
applicant and withhelding eof ceonfirmatien was justified as J
KA per para 7 eof the 0.M cited abeve. It speaks of a situatien

with regard te pest-recommendatery peried i.e. after the

recemmendatien have been submitted by the D.P.C te the

cempetent autherity prier te actual implementatien. Befsre
the actual implementatien, if any disciplinary preceedings
are initiated then competent autherity has te censider the
case of the candidate as if his case is being initially
censidered and the actien is te be taken as previded in

para 7 of the 0.M mentioned supra.

8. In view of the facts and circumstances and discussiens
mentioned in the prece#ding paras, the 0.A is devoid of merits

and is accerdingly dismissed. Ne cests.
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