In the Central Administrative Tribunal,

All shabad Bench, Allahabade.

Original Application No. 1136 of 1999.
this the 18th day of May'2001.

Hon'ble Mr. S. Dayal, Member (Aa)
Hon'hl = Mr. Rafig Uddin,Membar (J)

Mohd. Nazeer, Monument Attendant, S/o0 Mohd. Jameer, C/0

Sri Munna Khan, 28/32 Pakki Saral Tajganj, Acra.

Bpplicant.
By Advocate : Srl Arwmind Kumar.
Versuse.
Union of India throuch the Secretary, Ministry of Human

Resources Development, Department of Culture, Government

of India, New Delhi.

2. Suparintending Archaeoloocist, Archasological Survey

of India, Agra Clrcle, 22 Mall Road, Acra.

3s Sri D.V. Sharma, Superintending Archaeologist, Ar—chasolo-
glcal Survey of India, Agra Circle, Agra.
Respondentse

By Advocate s§ Sri Manoj Kumar.

O R D E R (ORAL)

S. DAYAL, MEMBER (a)

This application has been filed for a direction
to the respondents to bring-up the records of the case and
get the order dated 23.8.99 passed by the respondent no.3
be quashed. A further direction has also been 'goucht o
permit the applicant to resume his duty as Monument Attendant

WeBefe 294641999 and pay him wages in accordance with law

from that datea. h/



Oa The case of the gpplicant is that he is working as
Monument Attendant, Archaeological Survey of India, Agra Circle
Agra. The applicant was bitten by dog and went on medical
leave We2efe 3141499 and also went to hils home town and thereafter
he fell seriously 1ll. After he became fit, he was isgsued a
madical certificate by Chief Medlcal Officer, G.M.H., Rewa,
declaring flt wesef. 29.6.99. He submitted a letter enclosing
the fitness certificate, but the Superintending Archaeologist
issued a letter on 29.6.1999 itself doubting the genuineness
of the medical certificate and asking for various prescription:<
of the Hospitale Tha gpplicant was issusd a memorandum dated
13741999 to emlain vhy he remained on leave on various
occasiong from 1993 to 1999. The applicant was treatad as
absent till 13.7.1999 when the memorandum was issuede In response
dte 14.7.99
to the memorandum, the gpplicant wrote a letter/to the respondent
‘noe.3 secking permission to resumehis Aduty as Monument Attendant.
On 28.7.1999 another cffice memorandum was issued that he will
not be permitted to rasume duty till he submits the vouchers
and other documents of the Hospital. The applicant claims that
he left Agra on 15.1.99 after taking station leave permission
from the competent authority. The gpplicant claims that thse
respondent no.3 is adopting a vindictive attitude because the
applicant is a m=mber of Archseological Survey Mazdoor Union
and is holding a 'Dharna'’ against him for his unfair 1abour
practices, On 30.7.1999 another office memorandum was issued
in which several othsr allsgations were made against the
applicant. The applicant wrote a lestter on 9.8, 1929 seeking
wages from 29.661999. He also sent an explanation to office
mamorandum datad 3047.99 On 14.8.99. The gpoplicant recelved
a letter on 23.8.1999 appointing the Enquiry Officer ( E.D.
in short ) to enquire into the charges framed against the
applicant. It is alleged that the said order has been passed

- without issuing any chargesheet as per Rule 14 of CCS (Conduct)

\!Rﬂes’ 1965.  The applicant claims that £111 gare neithar
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he has beaw

/ suspended nor any chargesheet was issued againgt him, but still

he was not allowed to resume his dutics.

3e -We have heard the arguments of Sri Arvind Kumar, learned
counsel for the applicant and Sri Manoj Kumar, learn=d counsel

for the respondents.

4, We £ind from the office memorandum dated 29.6. 1999
that the gpplicant was informed that his joining report dated
29,699 cannot be accepted till he submits the docwnénts in
support of genuineness of his medical treatment. On 13.7.1999
another office memorandum was 1ssued in which it has been
stated that the spplicant was called-upon by the Swperintending
Archaeologist and was advised him to improve his habit particularly
©f wilful absence from duty and non-devotion 5 duty. It is also
mentionad in the office mamorandum dated 13.7.99 that the

' ’ and had avail~d leave
epplicant is in hablt of availling frequent leaavé;_/'on various
dates in the y=ar 1993, 1995, 1996, 1997, 1998 andélgrom 15+ 1«99 ¢and
he was asked to submit his exlanation. Th= applicant was
asked to swply for certain documents by memorandum dated 20.7.99.
The applicant was glven another c;ffice memorandum datad 30. 7. 1999
in vhich a number of allﬂqetions were made against him,

find that it

5 « We/is clear from the dcouments on record that the
applicant was not allowed to join his duty after submission of
his fitness certificate. The letter dated 29.6.1999 (2nnexure=-2
to th= O.A.) makes it clsar that the spplicant was prevented
from joining his duty. Ths applicant has filled this O.A, on
224941999 and on 14.10.99 and interim order was passed directing
the respondentgs to allow the gpplicant to perform the duty
henceforth and treat him on duty from ths dats he submitted
his fitness certificate. The learmn=d counssl for the respondents
is unable to show any order passad after the interim order was

w: served wpon the respondents. ~ The Reply given in Counter
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affidavit in para 17 reveals that the respondents were more
interested in seeking vacation of the interim order without
complying with the diréctions given in this interim order. There
appears to be preo-determined attempt by the respondent no.3 of

preventing the applicant from joining his duty after he

served the interim ord=are

Ge There is another allegation made by th2 applicant

in the O.A. that the E.O0, was sppointed to initilate into the
charges framed acainst him without’issuance of any chargessheet.
The reply given in the Counter affidevit filed by the respondents
is that th= chargeshaet had already been served in the form of
office memorandum issu=d to the applicant. I is also mentioned
that various off ice memorandums amounted o preliminary charge-
shet and final chargeshe=zt has been served on the applicant on
12¢11.99. Thus, the fact of issuance of ordar of anmpointment of
the E.O. before issuance of the chargesheet also suggests that
the respondent no.3 has procesded in a manﬁer which is not
sanctionad by the CCS (CCA) Rules. The learnzd counsel for

12 respondents has urcged that i1f issuance of appointment of

d—
3
9

the E.O. before framing of th= charges does not cause any
prejudica to the emloyee due to breach of Rules, disciplinary
proceadings and the conclusion thereon should kot be quashad. The
facts of the case of Karnataka Electricity Board. Vs. T.Se.
Venkatarancgaiah (1992 (6) SLR 155) show th= circumstances of
the case whare no such prajudice had been caused to the employee
due to breach of rule. However, the circumstances of that case
are that the employee filed a written statement ﬁnﬂ éh enquiry
was held in vhich the employee participated and raised nc object-
ior io the proceflure adopted. Thz facts of the case before us
are totally different.
7e The learnad councsel for the respondents has also
cited the decision in the case of A.S. Sethi Vs. Union of

India & Others (AIR 1968 Delhi 26). The facts of this case

are also different from the facts of the present case as
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the appointment of Enqulry officer in that case was for the
purposes for preliminary enquiry, but in the case before us,
Enquiry officer was appointed under Rule 14(2) of CCs(CCA) Rules
and it ls clear that the case does not pertain to preliminary

enquirve

S. The fact of lssuance of number of show-cause notices

dated 2946699, 13.%99, 20¢7.99 and 30.7.99 cannot be taken as
issuance of chargesheet. It is admitted before us that the

chargesheet was served on the applicant only on 12.11.1999.

We are not in doubt that the proceedings on the part of the

v
respondent no.3 acainst the applicant wlsebiased,

9. In the facts and circumstances of the case, we cons ider‘\sad

it Zopropriate to direct the Director General, Archaeblocgical

Survey of India, New Delhi to ensure that the applicant is allowed

to join his duty lmmediately, incase he rsports to Conservation
nd - ud - dasnla

Assistant,‘\ ArchanIOQ{Cal Swvey of India, Agra within a period

of two weeks from the date of receipt of copy of this order. |

The respondents are also directed to make playm-ent of the wagss

from the date of submission of fitness certificate dated 29.6.99

within a period of two months from the date of communication of

this order. Th= respondents may procesd with the enquiry against

the applicant on the basis of the chargeshaet dated 12.11.1999

in accordance with rules after giving the applicant .. two weeks

time to fille his reply thereto. However, the disciplinary authority

shall be a person other than the respondent no.3. Thereafter,

the disciplinary authority may appoint Enguiry officer incase the

enquiry is considéfed nacessarye.

10. The O.A. stands disposed of as above with no order as

to costs.

\If‘iE;ﬂ\];(E\R J) MEMBER (A)
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