
OPEN COURT 

CENTRAL ADM I NIST RAT I .E TRIBUNAL 

ALLAHABAD 8£NCH: ALLAHABAD 

ORIGINAL APPLICATION NO. 1033 OF 1999 

THIS T.Ht: 14TH DAY OF NOVEMBER, 2002 

HON. MAJ. &·EN .. K •. K. S·R I~AS.IAV A, M £M BER-A 

HON. MRS. M£ERA CHHIBBER, MEMBER-J 

J.i Ram Kamalva ns hi, 
s/o Lats Sri Chhedi Lal, 
r/o 126/613-D 'K' Block, 
Ki dwai N.gar, 
Kanpur-206011 retired on 26~02-1998 

· as a senior Scienti fie Assistant from 
Controllerate of Quality Assurancs Materials, 
Kanpur, Ministry of ~sfanca. . ••••.... Applicant. 

('App1icant~in person) 

versus 

1. uoion of India through Sacretary, 
Dafenc; Production, 
Ministry of Dafenca, 
South Block, · 
New Da lhi. 

2. Diractor General of Quality Assuranca, 
pii partmant of ne fiinc a Product ion, 
••inistry of Dafenca South 
Block, 
Nsi., Delhi. 

3. Director of Quality Assuranca (Stores) 
Dapartmant of Defence Production, 
G -Block, 
Naw Delhi. 

4. Controller of Qu.lity Assurance (material) 
Dap.rtmant of Defence, 
Napier Road, 
Kanpur. 

5. Chief Contro.llar of oafancs Accou!)ts (pension) 
Allahabad. -----------~------Respondants. 

( By Advocats :-Shr i P.Mathur) 

r: 

HON. MRS. MEffiA CHHI8Bffi, MEiVJSER -J 

By this a. A t ha applicant has sought the following 
raliaft'(s). 
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3. 

"issue an order or direction in the ature of 
mandamus co,nmanding t, eLe respondents to pay 
gratuity, leave enc~shment, benefit of pay 

commission including the extension of age from 
58 to 60 years. 

issue a writ, order or direction in the nature of 
mandamus directing the respondents to revoke the 
illegal deemed suspension order and allow to 
applicant to join his service and also to give 
all the promotions w1 ich are still pending. 

issue a writ, order or direction int, e nature 
of certiorari quashing this order datedl.9.98 
(.AAnexure A-2) pay gratuity.with interest. 

Award the cost of e pp.Li cat.Lon to the applicant. 11 

2. The brief facts as submitted by the applicant are 

that the. aµplicant while working c1s senior Scientific 

Assistant in controllerate of Quality Assurance of 

petroleum, Kanpur, Ministry of Defence, was posted as 

an rncharge of the Grease Test House in 1989, e-n a 

complaint made by Association on 28.3.89 the applicant 

and Shri H.L. Gupta, section officer were placed under 

suspension w.e.f. 12.9.1989. T!'1e grievance of the 

applicant is that when shri Gupta superannuated on 

31.10.1989 while he was st.ill under suspension, he was 

released all the pensionary benefits like pension, 

gratuity, rnsurance leave encasament etc., but the same 

has been denied to the applicant after he superannuated 

on 28.2.19l8. Thus. he is being discriminated against. 
. -:::.,,:;-_....:.,...;:.. 

He was paid the pension only in January•,9 i.e. after 10 -- 

• 

months to harrase him. He has neither been given leave 

encashment, gratuity, nor benefit of pay commission as 

Pay comru as ron had recom-1ended age should be enhanced fr 

58 to 60 years frorn 1.1.96. on the contrary, the 16.tli:;;r 

dated 1.9.98 written by the CCDA to Bank of Baroda state~ 

that since the applicant is undee deemed suspension, 

payment of OCRG · is not to be paid ( Annexure-8). It is 

further submitted by him that his suspension was regoke, 

on 15.11.90 but after he and Sri Gupta were arrested on 

3.4.91 by CBI on the allegation that they had changed 

the grease samples and had caused loss of Rs. 1. 57 crores 

to th.e Government. he was placed under deemed suspensior. 

K- 
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since 3.4.91. Itiis alleged by the applicant that CBI 

rnspector demanded money from him but he refused to give 

it; therefore. the CBI became prejudiced against him. 

Since his suspension was being prolonged unnecessarily. 

he filed o. A. no. 821/94, -but the same vv as dismissea. 

ultimately chargesheet was filed on 24. 3. 94 against 14 

accused, out of which 11 were GOJ ern nt servants, but 

no other person was suspended and the respondents are 

trying to shield the actual culprits. Being aggrieved 

the applicant gave representation to release his retiral 

benefits (Annexure A-5), but till date no reply has b en 

given. 

3_. His main grievance is when the setiral benef-its 

of Shri H.L. Gupta have already been released and he is 

also involved in the same case. there is no justification 

to deny the same to the applic·nt as it amounts to· 

violation of Articles 14 & 16 of the constitution and 

he cannot be discriminated a(Jainst. 

4. The o.A.,has been opposed by the respondents who haVE 

submitted that t~e o.A. is barred by rule 10-~f CAT 

(procedure) Rules as he is seeking two totally 

' independant relief(s) viz. extension of age from 58 to 

60 years and revocation of .suspension order. 

5. on merits, they have submitted that as per rule 7 

of the CDS (RP) Rules 1997 note 3 clearly stipulat~s 

that in case of Government servant under suspension~ he 

shall continue to draw subsistance allowance based on 

the existing scale of pay and his pay in the revised 

scale of pay. will be subject to the final order 

on the pending disciplinary proceedings. They have further 

explained that as far as grant of provisional pension 

is soncerned. Rule 33 of the CCS (Pension) Rules NOte-3 



-4- 

clearly stipulates tha~ ~n case a GOvernment servant is under 
' suspension· immediately before his retirement. the period 

whereof does not count as service. the emoluments wh.ich he 

drew immediately before being placed under suspension shall be 

the emoluments for the purpose. As for as withholding of 

gratuity is concerned. Rule-69 (1) (a) clearly stipulates 

that no gratuity shall be paid to the GOvernment servant 

until conclusion of departmental or judicial proceedings and 

the issue of final order thereon. In this regard. it will not 

be out of place to mention that the applicant had already 

been superannuated w.e.f. 28.2.98 on the contrary the notifi­ 

cation extending the age of superannuation from 58 years to . . 

60 years was issued vide notification no. 25012/2//97/Esat.(A)· 

dated 13.5. 98 and as such the same has no bear:tng on the cases 

of superannuation taking place prior to issuance of the 

aforesaid notification and as such no benefit whatsoever accrues 

to the applicant under· ibid notification. 

6. 'Ihey·have further explained that no leave encashment 

• 

is payable under rule 39 (3) of ccs Leave Rules. thus. the o.A. 

is devoid of merit. They have given details as to how 

Shri Guptal•s retiral benefits were released by mistake. 

'J.'hey have submitted that a complaint was received in the 

department alleging that the departmental investigation is 

being made into a sub-standard supply of Greace worth 

b.1.5 creres were being sabotaged by change of standard 

check samples'in the laboratory at CQA (P). Kanpur. '!'he 

investigat!on into the matter further reveals that the 

$illllples had. in fact. been substituted and. thus. prima. 

facie the applicant Shri Jai~am Kama.lvanshi and shri H.L. 

Gupta were placed under suspension vide order dated 12.9.1989. 

The aforesaid suspension order was. however. revoked on 

15.11.90 by the competent authori.ty. S:ince the matter was 

serious and as such it was decided at the co~tent level 

for further examination of the case by transferring to the 

central Bureau of Investigation for·detailed investigation 

into the matter. In this- regard. it will be relevant to point 

- L- 
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out that the ·cBI bad arrested the applicant on 3.4.91 and bad 

detained him for more than 48 hours for the investigation and 

as such the applicant was again placed under aeemed suspension 
. 

vide order dated lS.4.91. In this regard. it will be relevant 

to reiterate- that the applicant•s involvement in the criminal 

ACt since prima facie had been established during the depart­ 

mental investigation coupled with the fact that he had been 

arrested by the Central Bureau of Investigation for further 

investigation and as such after due consideration of the 

certain incriminating evidence against the applicant. the CBI 

had sought.a permission from the Government to sanction for 

launching a prosecution alongwith th~ others involved individuali 

to proceed with the case. 'Ihe aforesaid sanction was accordingly 

acoorded vide order dated 17.12.93. 

1. As far as shri H.L. Gupta•s case is concerned. they 

have explained that since H.L~ Gupta had been superannuated 

and he was under suspension·for less than two months and as such 

inadvertently as per the procedure his pension paper were 

processed much before the date of his suspension. However. 

as per the rules. &lri H.L. Gupta was entitled for only 

provisional pension and no other benefit like Gratuity. 

computed/commuted value of pension. leave encashment etc. is. 

payable to Shri H.L. Gupta and as such a communication was sent 

by the Establishment where ae was working to the concerned Bank 

to pay only provisional pension. Since the iaformation as sent 

from the office of the Establishment was not receJ.ved by the 

concerned Bank and as such the payment of commuted value of 

pension and DCRG was made to Shri H.L. Gupta on 1.12.a,. on 

the recovery made by the CGDAP. Allahabad of commuted value 

of pension and gratuity from the pension. Shri H.L. GUpta had 

approached tl8 this Tribunal by filing an original application 

which was registered as o.A. no. 1816/92 H.L. Gupta versus 

union of India and others against such recovery. However. in 

view of the provisions as contained under Rule-9 of the ccs 

(pension)Rules which specif.ically contemplates that "the 

. D-- 
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president reserves to himself the right of withholding a 

pension or gratuity or both either in full or in part of 

withdrawing a pension in full or in part wheth·er permanently or 

for a specified period and of ordering recovery from a pension 

or gratuity of the whole or part of any pecuniary loss caused 

to the Government. 1£ any. any departmental or judicial 

proceedings. the pensioner is found guilty of grave misconduct 

or negligence during the period of service including service 

rendered upon re-employment after retirement ... ·, t.n view 

of the legal proposition as enunciated abov e , the j Tribunal 

had partly allowed the application.filed by Shri H.L. Gupta 

giving 4 liberty to the administration to start the proceeding 

for making deductions from the amount of pension of the applicant 

as per the rules. In this regard. it will be relevant to 

clarify that the recovery of already drawn inadmissible benefit 

by Sri Gupta can only be recovered after due sanction of the 

president after/on completion ef the criminal case pending 

in the court of law. They have further.explained that his case 

was periodically reviewed as per rules and in consultation with 

the Central Bureau of Investigation at appropriate level. But 

it was decided not to revoke his suspension. His subsistance 

allowance was. however. enhanced to the maximu~. The case 

for placing other officials of DGOA organisation under suspenaioCJ 

was also examined at the appropriate level and it was decided 

not to resort to further suspension because these officers were 

not working in the posts where they were working at the ti.ne of 

alleged_colllnitment of irregularities/offences in 1990 and a per­ 

iod of four years had elapsed since then. Central Bareau of 
" Investigation had not recommended for their suspension. As 

regards delay in payment of his pension. it was absolutely due 

to late submission of requisite pension forms by him despite_ 

repeated reminders as may be observed from our letters dated 

11.7.97 and 14.12.97 and a form of pension dated 21.1.98 

submitted by the applicant. ': - y • 1hey have. (,t.hus. submitted 

that the o.A. may be dismissed. 
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a. we have heard the applicant in person as well as 

the counsel for the respondents and have perused the record 

as well. At the outset. it would be relevant to mention here 
(';. 

that after the objection was taken by' the respondents regarding 

multiple relief(s). the applicant had not pressed the prayer 

8(i) in this o.A. with regard to extension of superannuation 

of age and -~e·:c£iled· ~ s-.arate o.All73/~for that relief. That 

O.A. has been decided separately so in the present o.A •• we 

only have to see whether his suspenaion was arbitrary and 

whether the respondents could have withheld his gratuity and 

leave encashment as per law or not. 

,. AS far as his suspension is concerned. the respond- 

ents have shown the applicant was arrested on 3.4.91 and 

remained in custody for more than 48 hours. so naturally rule 

18(2) of CCS (DCA) Rules get attract~ and he had to be put 

under deemed suspension. we do not find any illegality in th.e 

order by which he was·put under aeerned suspenaion. It is also 

stated by the respondents that his case was reviewed and the 

cenmittee helm that it waa not a fit case for revocation of 

suspension as the charges against him were grave. MOre-over. 

the applicant had already challenged his suspension by filing 

an o.A. no. 841/94 which was dismissed by the Tribunal on 

2a.1.,s (A[lnexure CA-IV) by observing as follows: 

•'Ihe charges against the applicant are very serious 
as such we 4e..:not·consider it appropriate to 

-interfere with the order of suspension. we do not 
find from the record that the action is rnalafide. 
but the same is in keeping with public interest.A 

once the Tribunal had already dismissed the O.A. 

of the applicant with regard to suspension. he cannot be 

allowed to reag.itate the same issues again and again by filing 

different o.as. EVen otherwise the scepe for interference 
' 

by th~ Tribunal in the matter of suspension is very limi.ted. 

AdRlittedly. the CBI has filed chargesheet also against the 

applicant and the respondents had taken a decision to continue 

his suspension. therefore. no case has been made out to inter- 
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£ere in the matter. 

11. AS far as withhelding of his leave encashment. 

gratuity are concerned. we have seen rule 39(3) of ccs Leave 
Rules which for ready reference reads as under: 

11The autherity compet~t to grant leave may 
withhold whole or part of cash equivalent of earned 
leave in the case of a GOVernment servant who 
retires from service on attaining the age of 
retirement while under suspension or while discipli­ 
nary or criminal proceedings are pending against 
him. if in the view of such authority there is a 
possibility of some money becoming recoverable from 
him on conclusion of the proceedings against him. 
en conclusion of the proceedings. he will b~ome 
eligible to the amount so withheld after adjustment 
of GOVernment dues. if any." 

12. A perusal of same clearly shows that leave en- 

casbment could not have been paid. therefore. we do not find 

any illegality in the with~olding of leave encashment. It 
note-3 

would also be relevant to quote rule -7Lo£ the CDS (RP) 

Ru.lea 1997 as well1which for ready reference reads as under': 

. 11 tn the case of GOV ernment servant under suspensio11 
he shall continue to draw subsistance allowance 
based on the existing scale of pay and his pay 
in the revised scale of pay will be subject to 
to the final order on the pending disciplinary 
proceedings. " 

since the rules are clear on this aspect also. 13. 

no illegality can be said to have been committed by the 

res:pondents. AS far as withholding aw gratuity is concerned 
rule i9(1i)(c) of ccs .(pension) rules is relevant. which 

far ready reference reads as under:- 

•(c) ~ gratuJ.ty shall be paid to the Government 
servant until~ the conclusion of the departmental 
or judicial proceedings and issue of final orders 
thereon. 
provided that where departmental proceedings have 
been instituted under Rule li of the central Civil 
Services (Classification. control and Appeal) 
Rules 19iS. for imposing any of the penalties 
specified in clauses (i). (ii) and (iv) of RU.le 11 

. of the said rules. the ·pa.yment. of gratuity shall be 
authorised to be paid to the Government servant." 

Adm.ittedly the case is p~nding against the 

applicant. therefore. ~ illegality is co~tted ~ the~Jex A0J_ 
respondents. -~ .~~,< ~ ~ -J;~ \.L 
~ fu.t 1-1--. . 
15. .As far as his comparisen with shri H.L. Gupta 

is concerned. the respondents~e explained that since he was~ 
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t).. ~- 
suspended on J ~ _ 9. %-'f and had superannuated within ~wo months 

the papers were already processed and he was given the 

retiral benefits by mistake. as the communication could not 

reach •n time. Thereafter. they tried to recover the same. but 

he challenged their action which was allowed by the Tribunal. 

therefore. the respondents hands were tied. we are satisfied 

with the explanation given by the respondents and simply 

because one persen was given the retiral benefits by mistake. 

it would not attract~ Articles 1, & li to claim the same 

treatment as no court can give direction to the respondents 

to commit a mistake knowingly. 

i s, ais retiral benefits would depend on the outcome 

of the case. The ease is still pending. therefore. no case 

has been made-out by the applicant for our interference. The 

o.A. is accordingly dismissed with no order as to costs. 

~ 
·MEMBER(J) MEMBER(A) 

GIRISH/- 


