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¥

IJAHABAD BENCH, ATLA

ALi Q-‘L-I., LA BA SR EL .ﬂ.‘-&& o

Order, this the 2 ~{day Of&' 2004

D.C.VERMA : VICE CHAIRMAN(DH
D.RTIWARI : MEMEBKR{A)

Smt. Prem Lata Devy,

Rio. VB-2G3, V.V. Colony

N.T.P.C. Shaktinagar, Sonbhadra (U.P.)
Presentlv posted as Primary Teacher.
Kendnva Vidvalava (NTPC)
Shalktinazar.
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ADVOCATE ; MK. B. RAM
Vis.

1.  Union of India through the Secretary,
{Department of Education)

Ministry of Human Resources Development.

Govt. of India, New Delhi — 110 001.
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3. ‘The Assistant Commissioner.
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Kendriya Vidyalaya Sangathain,
Painn Qemr\n Vﬂg: Naoqr Bulumnara

(SRR S Lus “nis

Baelv Koad. F.O. tﬂ.‘v.bohege-
FE ot

Paina — 800 014. =
v

JAPPLICANT




-

Kendnva thvalava Rau-Pusa
Samsiipur { Bihar).

5.  Pnncipal,

Kendriva Vidyalaya,

NTPC Shakti Nagar,

Sonbhadra ([P). ....RESPONDENTS
ADVOCATE : MR. N.P.SINGH

By this OA the applicant has challenged the order dated 6.2.98 hy

this OA the ap has ¢
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wilicih an oiler of appomimeni has been withdrawn by ithe Kendniva
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AAAAAAA ngathan (in short Sangathan)
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The fact in brief is that the applicant has been working as teacher in
the primary Section under Kendriya Vidyalaya Sangathhn. Vacancy for the
post of PGT, Hindi was notified by the Sangathan. The applicant was
selected and asked to report personally to Assisitani Commissioner on any
working day latest by 5.9.97 between 9.00 am to 17.39 hours for further
orders regarding appointment. It was aiso mentioned in the said
communication that “ Failure to report as aforesaid will be taken as if you
are not interested and vacancv will be filled up. otherwise.” The appiicant
moved a representation on 1.9.97 by registered post in favour of the
Assistant Commissioner. KVS. Patna mentioning about her familv problems

and making a request for being posted in Kendriya Vidyalaya, NCL Kharia
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on the post of PGT-Hindi. On 2997 the Sangathan issued the offer of
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appoiniment o the applicani for the posi of PGT-Hindi ai KV, Rao Fusa.

/J

astipur, Bihar. The applicant again sent a representation on 8.9.97 to the
Commissioner, KVS, New Delhi that she be accommodated at KV. Khana.

NCL Sonabhadra in place of KV-Rac Pusa. In the offer of appointmer

AA LA i ia

dated 2.9.97 it was mentioned that in case the applicant accepts the offer of
the terms and condition stipulated, she should send acceptance by 8.9.97
and if the appoiniee does not report for duiy at the mentioned Kendriva

Vidyalaya, by 16.9.97 the offer will be automatically treated as withdrawn

and no further correspondence wili be enteriained from her ( copv Annexure
A/6). After recciving the said offer of appointment the applicant, sent

another representation on 11.9.97 with a request that the joining period be
extended till 30™ September 97 on the grounds mentioned in the
representation (copy Annexure A/7). Bv communication dated 15997 (
copy Annexure A/S) the applicant was granted the extension upto 30™
September 97. She was speciticaliv informed bv this communication that ©
She was also informed that request for
change of Region has not been acceded to. Instead of joining place of
posting by 30™ September 1997, the applicant again sent a representation to
Asstt. Commussioner, KVS, Patna on 29.9.97 with a request to extend the
ji)iiiiiig pwhud uplo 151097 - This icpi\.«.‘;hutcuiuu was forwarded 'Gligh
KV Shaktinagar where the applicant was already working. On 13.11.97 the
applicant senl a icpresentation through proper channel with a reguest to
permit her to jom as PGU-Hindi at KV, Rao Pusa upto 25.11.1997. ‘the
request was however tuined down and the impugned order daied 62.98 was

A

issued. hence the present OA. e
&



been wiiling to join the promotion posi. He was only making a request for
change m place of posting and could not join the place of appointment
because of family probiems and illness. It is aiso submiited that the
applicant has been on eamed leave w.ef 5.10.97 to 13.11.97 which was
sanciioned by the departmen‘t. so she could not join the place of posting il

at period. Further when the applicant was willing to join on 25.11.97 she
was not permitied nor relieved by the depariment. where she was serving,

and the Sangathan did not inform the applicant before canceling the offer of
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appomiment. The learned counsel for the applicant has pilaced reliance on

followin
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(1)  Sravan Kumar jha & Ors. v/s. State of Bihar & Ors. reported i 1991

SCC(L&S) Page 1078.

DLAA LSS
(2) Tagin Litin v/s. State of Arunachal Pradesh & Ors. reported in 1996
SCC (L&S) Page 1126.
(3) U.O.L vis. Rati Pal Saroj & Anr. reported in 1998(2) ATJ Page 361.
(4} Purushottam v/s Chairman, M.SEB. & Aanr. reported in 1999

SCC(L&S) Page 1050

4. Learned counsel for the respondents has. on the other hand. submitted
that the applicant was granted sufficicnt timic to join the place of posting, but
actuallv she never intended to join the appointed place. She wanted change
in place of posling on one pretexi or the other . The applicant has been
sending representafion atter representation. 'The respondents had not one

S +1.

occasion but twice informed the applicant that in case she does not join the
place ot posting, the otfer will be treated as withc%rawn. Subsequently when

/
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the time was extended she was informed that no more extension would be

granied, siill ihe applicant did not join within the permiiied time. The
respondents were, therefore, not required to give any show cause. The

applicant was quite aware thai in case she fails to join. the offer of
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for the parties have been heard at length.

6.  Inthe casc of Srawan Kumar Jha, there was no direction to permit the
appiicants’ therein 1o join. As there was dispute whether some of the
ctually joined or not, the Apex Court directed that in such a
situation a show cause notice was required to be given. Consequently Court

directed holding of an inquiry.

7.  In the case of Tagin Litin, before the order of appointment could be
issued. the same was canceiled. The Apex Court held that as earlier order

was actually not communicated, it was not effective.

8.  Inthe case of Rati Pal Saroj an offer of appointment was issued to the
selectee, who was working in another department, but was not relieved to
join the sclected post on the ground that sclectee has abusced his official
position as a public servant. On coming to know about if, offer of
appointment was withdrawn. Plea that offer of appointment could not have
been withdrawn without show cause notice was nagatived by the Apex
e s Aa
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the Central Government is not in a position 1o join on the date fixed under



=~
the appointment letter and there is no prospect of his joining for several

vears o come, the Ceniral Government would be eniiiled 1o ierminaie ihe
appointment as the person appointed is not available to the Central

Government within a reasonable time of the appoiniment and hence he is not

09. In the case of Purushotam (supra) the Apex Court held that “ duly

selected candidate could not be denied appoiniment on the pretext that

pancl’

s term had expired and post had been filled up by someone else.” The
fact of the said case was verv diilerent from the fact of the case beiore this
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High Court held that the applicant therein was ST candidate, the
p
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circumstances of the case therein, the appointment was denied on account of

ointment was not granted. The Apex Court held that in the facts and

the Board’s own erroneous decision. the appellant’s right of appointment
was illegally taken away, which could not have been done. It was in the said
circumstances a direction was given to make appointment, which was to be
prospective in nature.

10.  The cascs cited at the bar arc not very relevant on the point in issuc
betore this Bench. In the case ot Rati Pal Saroj (supra) the selected
candidale was not relieved 1o join the services of Indian Adminisivalive
Services because the candidate had allegedly abused his otficial position as a
public seivant. The offer of appointinent was cancelled as he was not likely

to be reheved in near tuture. It was also observed bﬁ\{ the Apex Court that

/7
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even though candidaie’s name may be included in ihe selected list he has no

right to appointment and Central Government is entitled to satisfy itself
aboui the character and antecedents of the candidate. Therefore it was open
to the Central Government not to appeint a candidate although he is on the
selected list. In the case of Tagin Litin. as mentioned above. even

appointment letter was not issued.

11. In the case before this Bench. in the very first communication dated
20.08.97 she was informed that “ failurc to report as aforesaid will be taker
as if vou are not mterested and the vacancv will be filled up otherwise.”
Inspite of this, before offer of appointment could be issued to her she, sent a
representation on 1.9.97 giving choice of place of posting. Atier ofier of
appointment was issued on 2.9.97 she again sent a representation om
11.9.97. In offer of appointment dtd. 2.9.97 it was specificallv mentioned
that in case she fails fo report for duty by 16.9.97, the offer will be
automaticaliv treated as withdrawn. The applicant however kept on sending
representations. The respondents by taking a linient view extended the
applicant’s period upto 30" September 1997 as praved by her in
representation dated 11.9.97. Still the applicant failed to join. It was
specttically mentioned therem that “no more extension would be granted” S0
thic applicaint was quile aware aboul the result of sending her representation.
Hence the respondents had no alternative but t‘;? act and to retuse further

extension. 5
r’\JL/
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12, The offer was given to the applicants to join as PGT in a college
where coliege session was in progress and studenis” study was involved.

We can not close our eyes to such a situation where future of students get
ruined because of non availabiiiiv of teachers. Here though the Sangathan
made selection but the selected teacher on one pretext or the other failed to
1o1n the post affecting studv of the subject on which selection was made.
Result being that the student’s future must have been affected therchy
Teaching msutunons can not be treated like anv other ofiice where matiers

can s times wait. The Sangathan’s action in withdrawing the offer of

113 4Y
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appointment. in such a situation 1s thus pertectiv valid.

13. Learned counsel for the applicant submitted that as per the impugned
order the applicant was permitted to join upto 21.10.97 but the order by
which this permission was granted has not been produced. Even if that be
the impugned order would not become invalid because of
of the order by which the applicant was granted time to report upto 21.10.97.
It is not the casc of the applicant that she wanted to join on or before
21.1097. but was not permitted.. The case of the applicants, on the other
hiand, is that she wanted to join by 25.11.97. So non-production of the order

bv which time was extended upto 21.10.97 has no meaning.

14,  On the facts ot this case, reference may be given to the decision of the

Apex court in the case of Central Provident I'und Commissioner & Ors. v/s.
e
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Ashok Dube & Ors reported in 1992 (1) SLR Page 10. In the cited case

offer of appoiniment io the applicant therein who was working as a clerk in

the bank was issued but the selected candidate could not join the post as he

o~

was not being relieved by the deparimeni. The selected candidate failed i

©

produce the no cobjection certificate. A plea was taken that no objection
certificate was fo be issued by the bank. hence the seiected candidate can
not be at fault. The same was nagatived. The plea that selected candidate

was never afforded opportunity before the issue of canceliation order was

in hand, the submission of the learned counscl for the
applicant that actually the KVS. Shanktinagar where the applicants was
serving had not relieved the applicant has no basis and is devoid of merit in

view of the decision cited above.

i6. In view of the discussions made above. the OA has no merit and the
same is dismissed. With the dismissal of the OA, MA 871/2003 also stands

disposed of. No costs.
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