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RESERVED

CENTRAL ADMINISTHATIVE TRIBUNAL
- ALLAHABAD BENCH, ALLAHABAD.,

Allahabad, thisithe X 51K day of N\puys~bas2004.

WOHUM : HON. MR. A. K. BHATNAGAR, A.M.
HON. MR. D. H. TIWARI, A.lM.

O.A. No. 995 of 1999

Arjun FPrasad, son of Late Murlidhar, working as Senior
Typist in the Office of Chief Personnel Officer, North
Eastern Hailway, Gorakhpur...e. e o sApPplicant.
Counsel for applicant : Sri S.K. Om.
Versus
l. Union of India through General Manager, North Eastern
Railway, Gorakhpur.
2. Chief Personnel Officer, North Eastern Railway, Gorakhpur.
3. Dy. Chief Personnel Officer (Admn.), North Eastern Railway,
Gorakhpur.
4. Sr. Personnsl Officer {Hqrs.), North Eastern Railway,
Gorakhpur..... + s s iespondents.

Counsel for respondents : Sri A.K. Gaur.

OQRDER
BY HON. M. D. He. TIWARI, A.M.

By this O.A. filed under section 19 of the A.T. Act,
1985, the applicant has prayed for quashing the impugned
letter dated 13.8.1999 (Annexure-l) passed by the Inguiry
Officer coupled with the prayer for issuance of direction to
the respondents not to hold any further inquiry fixed on

6.9.1999.

2. Briefly stated, the applicant at the relevant time,

~ vy S.pPo
was working as Senior Typist in the office of @im::nigzzggggg

N.E. Railway, Gorakhpur. The disciplinary proceeding under
section 9 of the Railway Servants ([8A) Rules, 1968. The

Article of chgzrges are repreduced below -

w B1] 3=eTy faafe e-5-1991 &Y a0 of aT1d ¥ 9
wfeaT &Y et oot ey A%, @fud FrITaw A,

*
-
2




P28

Y fafsegraa, Mrraye ¥ geaT-geaT MevPeT) ard

¥ data 9 ¥ w7 A 9T sTAT O FYT TeAT AT of
T I a7 g9t xeg &Y vf, awfe 3T oeAT fawT
T8 ATadT fom gareT &, AT e & W geTT IEYAYT
w6 AT Y Orf &Y gva ¥ fofeear gfyuT Towsw sTTATH
St wfaa areraw fay, Yo fyfecamey, arwge ¥
TriEd adf ¥ gAY § ATay ¥, yrefow ate ¥ gt
AT T gaTR ¥ aTA-gw AT @7 o 9T goT fifed saT
g&fd foaT 3T asaY s fagraT T

AT 34T g9 ¥ gofed o sTat Y ez eYar & 5

aﬁr‘amﬁawh?aﬁiywmv%sﬁw‘m

sHITET > &7 ¥ mq’rﬁs &TH T’ﬁzn' T X\ YET IxTaT]
F-Tufa 1966 & Tam 3813217 31T 381831110 &T aT T *
Cn receipt of the charge memo dated 23.9.92, the

applicant denied the charges. Accordingly, the Inquiry
Officer was apéointed by a letter dated 11.1.1994 who after
the inquiry, submitted his report on 23.9.94 {(Annexure-4).
The Inquiry Officer, in his report, gave him the verdict of

not guilty in the following words :-

"HTErfra YW w5 aTer AT 3T gATE 9 @y W@ ATONT Ao
T 11 g 38T & T oA 3=y XYW WT ATavw 1966 ¥
o 3102 wd 3210030 % Tl ¥ ey T 2 T

4, The Disciplinary Authority agreed with the repoxt
of the Inquiry Officer. However, this order could not ke
comnmunicated to the applicant es the Disciplinary Authority,
meanwhile, was transferred. It appears that the Vigillance
did not agree with the findings of the Inquiry Officer and
Senior Personnel Cfficer (Mech.) wrote that the Inquiry
Officer hes failed to secure the attendance of handwriting
expert which was an important evidence in that inquiry
(Annexmme-5). The Inquiry Officer thereon wrote a letter
which is at Annexure-6, stating that he had written to the
Vigillance department for calling the handwriting expert from

Calcutta on three times i.e. on 21.10.94, 21.11.94 and
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19.12.94. However, the prosecution witnesses i.e. the hand-
writing experti could not ke produced to participate in the
inquiry proceedings. Even the Vigillance department did not
give any reascn for his aksence. He has also stated that as
pexr provisions conitsined in the DAR inquiry, it has keen
directed that after giving three chances for production of
witnesses/documents, the inquiry proceeding may be closed.
He has, in his letter quoted akove, has stated that there
was no;justification to give him another chence and accordi-
ngly, the inquiry proceeding was closed. In pursuance of
the okjection from the Vigillance Department denove inqguiry
was ordered by appointment of another Inquiry Ufficer on
30.1.1997 (Annexure-7). In order to have a denovo inquiry,
fresh chargesheet dated 16.5.1997 was issued (Annexure-8).
Against this order, the applicant filed C.A. No0.19/98 which
was decided by the order dated 26.4.1999 and the chargesheet
dated 16.5.1997 was quashed. The Tribunal found that the
chargesheet dated 16.5.1997 was in violation of Rule 1l0(2)
of the Railway Servant (D2A) Rule and the chargesheet was
quashed and the O.A. was allowed. The Trikunal did not give
any likerty to the BRespondents to proceed with the discipli-~
nary proceedings a fresh. However, the Hespondents have
issued the impugned letter for further inquiry in the case.
This Trikunal, by an interim order dated 1.9.1999 has stayed

the further proceedings.

B The impugned oxrder has been chzllenged on various
grounds mentioned in para 5 and its sub-paras interalia that
the impugned order dated 13.8.1999 issued for further inquiry
is as per the direction of the Chief Fersonnel Cfficer, who
is neither the Disciplinary Authority nor the Appellate
Authority and Senior Personnel Officer (Hqrs.) is the
competent authority who could remand the case to the Inquiry
Officer. 1t has also keen contended that the entire action
of the Respondents in conducting the further inquiry and
examining J.K. Samual, handwriting expert is wholly arbitrary
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illegal and malafide.
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6. The respondents, on the other hand have resisted
the O.A. and the claim of the applicant by filing a
detailed counter affidavit. They have submitted that the
inquiry report, whén sent to the Vigillance department,
was not agreed to by them and in accordance with the advice
0f the Vigillance Department denove inquiry was ordered
and the applicant challenged this order in his 0.A.No.19/98
kefore the Tribunal and the Tribkunal vide its order dated
16.5.97 quashed the denoveo inquiry. Since denove inquiry
was quashed by the Tribkunal beingviolative of Section 10(2)
of the Rules ikid, the further inquiry has keen ordered hby
the impugned order in pursuance of the order o¢f the
Tribunzl dated 16.5.97. The contention of the applicant
that Chief Perscnnel Officer is not the Disciplinary
Authority, is not acceptable because this was done on the
advice of the Vigillance department and the decision was
taken on behalf of the General lManager(F) and the leiter
was issued with the approval of Senior Perscnnel Officer
(Hgrs. ) who was the Disciplinary Authority of the applicant
and there was nothing wrong in it. They have argued that
the evidence of handwriting expert was very essential and
it was decided to have the inquiry a fresh and there is

no illegality in this.

7. e have heaxd very'carefully the rivel submissions
maede by the counsel from either side and perused the
records. We have also perused very carefully the original
records produced by the respondents in this case. The
original record, however, does not reveal any material
other than availakle in the pleadings except few circulars

issued by the Ministry of Railways.

8. During the course of the argument learned counsel
for the applicant Sri S.K. On emphasised that the action
of the respondents for holding fresh inquiry is without
jurisdiction and contention of the respondents that this

has been done in pursuance of the order of the Tribunal

BEgd




D

dated 26.4.99 cannot ke accepted because the Tribunal did
not give libkerty to them to order fresh inquiry. The
Tribunal's order was to quash the denovo inquiry as it was
violative of Sec.l0(2) of the Rules. Secondly, the then
Disciplinary Authority, Senior Personnel Officer (Hgrs.)
accepted the inquiry report submitted by the Inquiry Yificer
and the applicant was exonerated but the order could not

ke communicated as she was transferred along with the post.
Fara 7 of the order in O.A. No0.19/98 also supports the
centention thet the inquiry report was sent to Disciplinary
Authority Smt. Benu Shama who agreed with the inquiry
report. The Bespondents have alsc not disputed this fact
which is clear from para 18 of the counter affidavit. The
applicant has also filed the supplementary affidavit and
annexed the circular on this subject. This annexure is at
Annexure~l of the supplementary affidavit. In this circula:
it has been provided that the decision recorded on the file
by that authority even if not communicated, shall be final
and cannot be changed ky that authority himself or by the
successor in office. The decision taken By the Disciplinaxy
Authority is a judicial decision and once it is arrived at,
it is final. In view of this, argues the counsel for the
applicant that the disciplinary proceedings has reached the
finality and it cannot be changed. Learned counsel for
respondents Sri A.K. Gaur relying on the decisicn of the
Hon'ble Supreme Court in the case of Union of Indis & other:
Vs. A.N. Saxena - 1992 SCC (I1&S) 1861 has contended that

by the impugned letter only the inquiry has been ordered
and the Supreme Court has held that the Court should not
interfere at an interlocutory stage. He has also relied

on the judgment of the Supreme Court in the case of High
Court of Judicature at Bombay Vs. Shashikant S. Fatil and
Another - 2000(1) SCC 416 wherein the Apex Court has held
that judicial interference is pemmissibkle if there is
violation of natural justice or statutory regulations and

he submits that the O.A. deserves to be dismissed. In this
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connection, it may ke menticned that these cases arethe
authorities for the contention when the disciplinary proceed
ing is initisted in pursuance of the chargesheet. In this
cese, the Disciplinary Authority has been initisted and
after the receipt of the inquiry report, the Disciplinary
Authority has agreed with that hence, the facts in this case
are distinguishable from the facts mentioned in the cases

cited by the learned counsel for the respondents.

9. The crucial question which arises for adjudication
in this case is whether the action of the respondents in
issuing the impugned letter is justified or not. We have
gone through the original records @lso and the records shows
thst the competent authority i.e. the S.P.O.(Hqrs.) has
agreed with the findings of the Inquiry Officer which has
not been disputed by the Respondents (Page 94). It may not
be out of place to mention in this case that the role of
the Vigillance department is advisory in nature and it dees
not prevent the Disciplinary Authority from taking mnbiased
and independent decision in finalising the case under DAR.
It has keen circulated by letter dated 26.10.92 which is at
page 110 of the original recoxrd. It may ke noted that the
instructions regarding speedy finalisation of deparimental
enquiries, the circular provides that after giving t-hree
oppottunities to produce witnessesfracords, the inquiry
proceedings may be concluded/closed. This has keen
circulated by N.E. Railway vide No.Z/13/Vig/3/23 dated
6.3.1976 which is at Page 11l of the original record. Since
the Inquiry Officer has written three times to the Vigillant
department and requested them to call the handwriting expexi
to perticipate in the inquiry proceeding and the Vigillance
department failed to comply and the Inquiry Officer was
left with no option but to clcse the proceedings. Accord-
ingly, the inquiry was concluded and the repori was sukmitie
to the Disciplinary who also agreed with the finding of the
Inquiry Officer. For these reasons we are of the consideres

view that the C.A. is liakle to succeed on merit.
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10. In view of the facts mentioned akove and the

discussions made; the OU.A. succeeds on merit and the

impugned order is quashed. The respondents are direcied

not to hold any further inquiry in the present case.

No order as tc costs.

AcMo 50"&:

Asthana/




