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( By Advocate Shri M.B8. Singh )
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In this B.A. filed under section 19 of Adminigtrativ
Tribunals Act 1985, the applicant has prayed for Quashing the
impuzned punishment order dated 26/27.30.1998 passed by
respondent no.3 (Annexure A-1) by which the applicant has

been awarded the punishment of withholding of his one
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increment 'for two years without cumulative effect apart Prom
recevery of Rs56160/- in 36 monthdy instalments of s, 1560/=,
The applicant has also prayed for gueshing the appellate corder
dated 17.05,1999 by which the punishment avarded by the
disciplinary authority has been upheld and the appeal of the
applicant reajectede The applicant has prayed that after
Quashing both the orders the respondent be directed not to
give effect to the Penalty of withholding of next increment of
Pay for one yeer without cumulative effect and also not to

recover an amount of Rs,56160/~ from the applicant's aalary.

24 The facts, in ghort, giving rige to this 0.A. are

, Mg e \*M b
that applicant was appﬁfnted in the Departmentkof Postal
Aasistant initially éﬂ Mahsrastra and therzaftar he was
transferred to U.P. Postal circle. The applicant has worked
as Postal Assistant in several post ofiff ices in Allahabad, The
applicant was working as Postal Assigtant Allahabad Head Post
OPfice as NSC KVUP Retunn Assistant, S.B. Branch Allahabﬁg.from
‘5295”997 o 19,10.1997, During 1396 and 1997 there was a

Buge Pradulent payment of KuPs and NSCe at Manauri Sub-Psat

Dffice, Allahabad, which is in cornection with Allahehs=d

Head Post Office and fraud te the tune of Rsg290560 /- Wwas

committed, Thg fraud was (detscted by the autherities

ﬁugcarned in‘1998 and it wes Pound that there was a racket
operaeting who got held of the certificates which was reportedly
lest in course of‘transmission from Govermment Security Prass,
Nasik to Paéga and:tﬁe racketeers got them encashed at, various
places. This Pradulent encashments were done during iﬁhLFWﬁb%ﬁw
December 1236 to Jﬁfuary 1997, Since the applicant was working

v Misc
as P.A. in S.8./Branch and Head Post Office Allahzbad ' ‘he ° was

issued with a chergesheet under Rule 16 of CCS(CCA) Rules 1965 on
18,03,1938., The impugned punishment order dated 26/27.10,1338




withholding one increment
Was passed by respondent no.3 imposing the penalty af AW thijek

in the previous para. The applicant prefarrad appezl againsgt th
punishment order dated 26/27.10.1938 and the applicant's appeal
was rejected by the impugned appellate Qrder dated 17.05,.1999,

Hence this 0.A. which has been contested by the respondents by
filing Ca.

5 Shri ML.K. Upadhyay, learned counsel for the applicant
submitted that the charge against the applicaﬁt vas that he
Pailed te submit the Kup Discharged Returns in the month of
March 1997 timely to Dirsctor of Accounts Luckmou

(in short DAP) and these Were submitted as late as on

05.08.1997, The Returns for Aprilh1997 and onuards were not

submitted at all upto L%é%g&gsaz) 'ihereby contributing i
the commissian of fraud L'o“iﬁLﬁxdﬂdﬁévto the tune of
Rs.62,50,560/=. The learned counsel for the applicant submitted
that the applicant was simply assisting one shri J.P. Singh

who was a regular Misc-I Assistant and Shri C.L. Bind who was
Misc-II Assistant in NSC/KUP Returns branch. In fact the main
duty of submitting due returns to DAP Lucknow wass of Shri J.P.
Singh, B%Sides he had no means of kpou%fbout the fraud which
was é;mmifted by sub-Fost Master at Manauri Post Gffice. He

worked with utmost devotion znd the charge levelled ageinst the
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applicant is a mere surmise as the delay in furnishing the
returng to DAP, in no case)could have stopped the fraud which

haé,already been committed.

4, The learmed counsel for tha applicant further submitteg
that the applicant submitted a representation to the disciplinary

authority on 22,10,1998 (Annexure A-4) reguesting the

disciplinery authority to order for open enquiry under Rule 14

of CCS(CCA) Rules 1965 go that he could get opportunity to defend
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himself during the enquiry pProceedings. The disciplinary
authority ingtead of considering the request of the applicant

did not tesks zny action and passed the impugned punishment

order,

5 Another submission made by learned counsel for the
applicant is that the orders of the disciplinary suthority as
well as appellate authority are not reascned orders and they

have not applied their mind while issuing the charge sheet and

imposing the punishment,

6. Learned counsel for the applicant finally gsubmitted
thet the applicant, in no way, can be made a party to this
fraud as it uas committed by an official af the department

in a different cffice i,e. Sub Post DPfice Mansuri, The
applicant should not have besn held responsible for the losgs
to the department committed by another Govt, Servant. In
‘support of his agruments the learned counsel for the epplicant
placed reliance on the judgment of Madras Bench of this
Tribunal in CN Hariharan Nandanan VUs. Presidency Post Master,
Madras G.P.0. & Others (1398) STATC 673 in which it bas been
held that ncn Pollowing of departmental instructions is non
detection of fraud committed by another Govt. servant in not

such a negligence for which one is punished for recovery of
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y of the pecuniary loss caused by the freud., Learned counsel

for the applicant also cited the judgment dated 4.3.2001 of this
Tribunal, Ahmadabad Bench, in I.M. Makwana Vs, U.D.I. & Ors

2302 (1) ATC Vol 36 Pg 283 hy which the impugned order withhol-

ding one increment and recovery of loss caused to the Govt. was

set aside holding that it was no chsarge that due toc applicant®s

negilgence pecuniary loss was caused to the govermment,



Ta Contesting the claim of the applicant Shri G.R. Gupta,
learned counsel for the respondents submitted that if the
applicant haJLensured timely raturn of the dischargad KVPs

the fraud could have been detedteghand the department could

have been saved from the loss to the tune of s 6290560/~

Shri Gupta further submitted that through Manzuri Adir Force

Sub Post Bffice is an independent unit for discharge of NsCs/
KVUPs the Head Post OPPice is responsible to check day to J1;
vouchers, account for them and submit monthly returns te theggha
Lucknow, which was not done by the applicant,

[n}

8, Learned counsel for the respondants
/

o
i

urther submitted
that though the spplicant requested for disciplinary proceedings
under rule 14 of CCS(CCA) Rulaes 1965, it was not considered
necessery by the disciplinary authority as the 1ntentlan of

thz disciplinary authority was not to auard any major penalfy
and, therefore, he decided to continue disciplinary pProceecings
under rule 16, The epplicant failed to discherge his
responsibility, The orders of punishment h ve been passed in
accordance with rules after following the preper pPraecedure,
Learnsd counsel for the respondents submitted that as per rule
108 of P & T Manual Vel, III the disciplinary authority ie
empowered to impose other stetutory penalty in addition to

penalty of racovery of loss caused to the depar tment,

9, We have considerad the submisgsions af the learnad

counsel for the parties and peiiéed Tecords. The charge - i

against the applicant is thst hed he did not submit the dischargs

NSCs/KVUPS rp%azn of March 1997 anﬂ April 1 and ather return
wib o Ui oA Capld dJ;%d éiﬂﬁM

timely to DAP, Lucknau. In our opinion the charges are based on
surmise only, It ig admittad fact that there was a delay in

submitting the return to DAP Lucknow, but that dpes not megn

that the gpplicsnt WYas in any way involyed in the ®fraug
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committed at the end of Manauri Air Force Sub Post Office.

The Praudulent payment of KUPs was made by Post Master, Manauri,
Air Force Sub Post Office during December 1336 and January 19387
and even if the returns were sent timely te DAP, Lucknow in the
follouwing months, surely the fraud could not have been averted
as it had already been committeds The applicant was on of the
PAs working in SB Branch of Head Post DOffice, Allahabad and
there would have been supervigors too, Hence in our view it
was a bigger responsibility o0f superwvisers te have checked that
the teturns were prepared on time and sent te DAP which
obviogusly was not done by the superviscrs, Howsver, ne-where
the respondents have beer sble toc prove that the appliCaﬁt vas

negligent in his work,

10, It has been averred by ths rzspaondents in para 17 cof
the counter effidavit that particulars of the lost stolen
certificates were always circulated Prom time to time to al}
the cancarning‘Pﬂs and this is the duty of the staff of the

88 Branch P.0. Lo prapare ;nd maintein the register of such
certificates to which the applicant wes alse part but he failed
te do so which resulted into hzavy loss to the department,

Wa Pind no substence in this éunmission hecause payments wers
dong at Manauri Sub Post DOffice and it was the duty of Sub Post
ﬂgfter, Manavri, Air Force Post 0ffice to have checked from
the list supposed toc be maintained in that office if the

—

KUPs/NSCs presented for encashmeﬁp were genuine or net. Oop

Therefore, holding the
applicent responsible for the loss due to Praud committed in
ancther office is totally unuwarranted, In this connection we
would like to cite the relevant para of the judoments relied
upan by thz applicant, In CN Hariharn Nandan ang anotqg Us - k
Presidency Post Master Madras GPO & Ors (1938) STATC 673 “Y

has been held:-
"The above analyeis of the charge sheet and the orders
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passed by the Digciplinery Authority =nd the Appallate
authority make it very clear that the applicent was

not personally responsible for ceusing any pacuniary
‘loss to the govermment, He was, as stated by the appells
ate authority, only techaifally responsible due to his
non complience of the instructions issued by the DeGoPe
& T. by not getting_every sixth trengaction antry
properly verified. UWe have slso perused tha gudgment
passec by the another Bench of this Tribunal in R.A.
No.295 ef 1987, The aspect of racovery frum a
govermemb servant’s pay of the whole cr part of any
pecuniary loss csused by him to the govermment by
negligence or breach of order, with reference to Rule 11
af CCS(CCA) Rulas 1985, hes not been gone into, We

are satisfied that in thig case the zpplicant was not
directly rssponsible for causing any pescuniary less

to the govermment, and that no such finding has been
arrived at. As stated by the appellate authority in
his proceedings No.B.4/16/86-87 datod 21.4,1987, at
best he cen be held techniczlly responsible. Accerding
gily uve get @side the proceedings of the second
respondent No, F, 1/2-IU/85-86 dated 26,11.1986 and

the first respondents in Ho, B. 4/16/86-87."

\
In JM Makwaa cese (Supra) this Tribunal Ahmedabed Bench held:-

"gven if, for a moment we believe that zppliceant

ves negligent in not posting the eantries of the

Pass book in the error book, theh dlso this neglicence
was not such that it would be a cause for punishing
tha epplicant with r=covery of loss sustzined by the
department as well as withholding of one increment.
“Phe applicant obviously is not directly resporsible
for the misappropriation of this smount and therefora
the recovery if any was to be made for the loss of the
amount ought ‘to have been made from the person
"directly responsible fPor the migapproprigtion, Merely
because the department found that it was not pogsible
to recovery the ‘amount from the main culprit, some
othgr scapegost cannot Be found cut and cannot be
levied with the punishment of recovery of the logse®

We are in respegtful egreement with the above decisicns and
the ratio laid doum in the above Judgments sre squarely
applicable in the instant case and we hold that the applicant,

in no way, is responsihle for the criminal act of some one

b C
elge, The order of recovery cannot h; sustaingd“M“MQ7%.ﬂqmw.

11 By reprasantstion dated 22.10.,1998 the gpplicant. asked
for certain documsnts so that he could send Teply in his
defence, UWe ar=s constrained to point out that the respondents

2 ot = 2 .
have erred in the eyes of lauw in not taking any decision on the
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same. It was incumbent upon the regpondents to have

conveyed their decision regarding the request of the applicant.
- :

The action of the respondents in our opinien is not in

accordance with lauw,

12,  In the facts and ciraumstances and our aforesaid
discusaioégrue have no doubt that the applicant is entitled
Por relief, The C.A. is allowed, The impugned punishment
order dated 26/27,10.1998 (Annexure A-1) znd appellate order
dated 17.05.1999 (Annexure A=2) are duashed. The applicant
iskgpiif}‘d énr 2ll consequentigl benefits, Recovery made
W

under bhéﬁ ordexs from the applicant will be refundsd within
a period of three months from the dszte of communication of

this order, The 0.A. is decided accordinoly,

136 There shall be no crder as to costs,

Member -3 Member~A4
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