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CENTRAL ADMINISTRATIVE TRIBUNAL 
ALLA HA8AO BENCH 

ALLAHABAD 

ORIGINAL APPLICATION 894 Of 1999 

ALL AHAB AO, THIS THE 

HON 1 BLE MR. D. R. TIWARI, MEMBER(~}·. 

Smt. Suraj Kali 
w/o l a te Sant Kumar, 
resident of 86/252 Garg Road, 
Raipurwa, Kanpur • 

• ••••• Applicant 

(By Advocate : Shri s. CAJivedi) 

VERSUS 

1. · Union of India through the General Manager, 
Northe rn Railway, Baroda House, New Delhi. 

2. The Joint Director, Eetablishment (O&A) 
Railway Board, New Delhi. 

3. The Chief Traffic Manager, 
Northern Rail~ay. Kanpur. 

ti. The Chief Area Manager, 
Northern Railway. Kanpur Central, 
Kanpur. 

• ••••• Re s pondents 

(By Advocate : Shri A.K. Gaur) 

0 RD E R - - - --

By the instant O.A. instituted under section 19 of 

the A. T. Act, the applicant has prayed for quashing of the 

punishnent order dated 08.12.1997 by which his 50% of the 

monthly pension has been withheld. He has further sought 

to declare the order dated 05.08.1998 passed by Chief Trafffic 

Manager to be illegal and hence be quashed. He has also 

sought ••••• a direction to the respondents for payment of 
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arrears of pension with interest at the rate of 18% per annum 

to the applicant. 

2. Briefly stated, the applicant at the rele vant time 

was workin g as TTE. A major penalty proceedings was initiated 

a 9ainst him by a charge memo dated 25.11.1992. He denied all 

the charges and the enquiry was conducted. The enquiry officer 

held the charges proved. Meanwhile the applicant superannuated 

from service w.e.f. 28.02.1995. Since he r e tired from service 

the President of India being the disciplinary authority in this 

case has imposed the aforesaid penalty of withholding of 50% 

of the pension of the applicant, 1.1hich was communicated to him 

by the impugned order dated 08.12.1997 by Joint Director, 

Establis hnent Rail1.1ay Board. 

3. The applicant has assailed the impugned order on 

various grounds mentioned below:-

( A) denial of reasonable opportunity to defend 

himself durin g the course of anqciiry. 

(8) Non supply of material documents. 

(C) the opinion given by Union Public Service Commissio 

is not based on any legal documents or evidence. 

(0) The appeal against the ord•r dated 08.12.1997 

prefe rred by the applicant has not been considered 

by t.he competent authority ilnd has been rejected 

on unreasonable ground9. 

(E) Bo th the Pun is hnent order as f"~,~ the reje ctio 

of the appeal are non-speaking .ORji& and are 

arbitl'ary and illegal. 

4. The respondents. on the other hand have opposed the 

contention of the applicant and they have submitted that during 

the surprise checking conducted by C.B.I. official in 

Sd aldah Express, the applicant was trapped. The applicant 
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has been afforded reasonable opportunity during the enqlliry, 

as provided under the rules. It has been further submitted 

that during the course of surprise checking, applicant was 

charged for taking Rs.10/- extra for allotting birth in 

--

3112 On. 

Rs.2231-

Sealdah Express on ~.02.1992 

in excess of declartllpersonal 

and that he was having 

cash and the collected 

fare from the passengers. The enquiry officer found the 

applicant guilty on both the char~s imposed on him and the 

case was aent to Q!neral Manager (P ), Northern Railuay, 

Baroda House, New Delhi for approval/de cision of the President 

of India uith a proposal of punishment of 10% cut in pension 

· for a period of 3 years. Ho1.1eve r, the U.P.s.c. consid e red 

that ends of j ustice would be met if 50% of the monthly 

pens ion is withheld on permanent basis(Annexure R-9). 

The President of India has considered the case in consultation 

with the U.P.s.c. and after considering all the facts and 

circumst ances of the case, he has decided to withheld 50% 

of t ht mo ntl y pension, which is other wise admissible t o the 

applicant on permanent basis. 

s. They have denied that he was not supplied the relied 

upon documents. They have further stated that his mercy 

appeal to the President of India uas not forwarded under the 

Rules as it is necessary that the mercy appeal has to be 

forwarded to the President of India with recommendation of the 
.. 

competent au th or i ty and in case, it is decided to with hold 

the petition, the applicant may be informed accordingly. 

The said mercy appeal was examire d by the competent authority 

in the light of Par a-2 & 3 of APP of Indian Railway 

Establishnent Code Volume-I and it was decided to githhold 

the petition with sufficient reasons and the same was communi-

cated to the petitioner vide letter dated 05.08.1998(Annexure ~-2 
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They have further submitted that the opinion of the UPSC has 

bea:n given to the applicant along with the copy of the order 

dated OB.12.1997 vide letter No.C-AM/.ZIVizl92/41 dated 27.02.98 

hence they have submitted that application is devoid of merit 

and may be dismissed. 

6. I have heard the couns el for both the sides at length 

and perused the pleadings as well. 

~ r 
(\ Y~U-rn,o'Y\t<1. 

the Gie,.&~aa1sn, learned counsel 7. Ou ring the course of 

for the respondents Shri A.K. Gaur has invited my attention on 

the supplementary counter reply riled on 20.10.2000 in which 

he has clearly stated that the applicant's prayer to quash 

Chief Traffic Manager's decision to withhold his petition to the 

President is squarelyr covered by 1he decision of the Hyderabad 

Bench of this Hon'ble Tribunal in its order dated 10.03.1999 in 

O.A. No.1446 of 1997 wherein it has be e n observed that the 

prescribed authority under the instructions has got discretion 

to uithhold a petition submitted by the Railway Servant to the 

President. The aut hority has to consider whether it is a fit 

caae to submit the petition to the President of India. Learne d 

counsel for the applicant shri s. Dl.iivedi has opposed this 

contention on the ground that case cited is very much different 

from the case in hand. He has stated that in that case the 

pe ti ti on to the president was withheld because in that case 

the opportunity of app e al and revision was availed of 

by the applicant, whereas in this case, the President of India 

is the disciplinary authority and only an appeal could be made 

to the President of India as he is the disciplinary authority. 

Be that as it may, the learned counsel for the applicant did 

not preas very strongly the point regarding the rejection of 

mercy appeal. I do not propose to elaborate this point. 

a. The crucial question which f alla for consideration 

•.• s/-
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in the present case is whether that there lias been any 

irregularity in decision making process. I mn very much 

aware of the con• traint in case of diaciplinHry proceedings. 

The cour ta and tribunals cannot queation the quantum of 

punia hment awarded by the competent authority becauae it 

i s the exclusive jurisdiction of tt-e authorities .- concerned. 

Our function is to aee whether there has been any ille gality 

in the deciaion mak ing proceaa. 

~ 
9. from the above discusaiions, it may be notice,/_ that the 

disciplinary authority in this case while considering the 

entire evidence has also got the opinion of Union Public 

Service Commission. The respondents have stated that only 10% 

cut in pension was proposed but the U.P.s.c. increased 

is 50% monthly basis. The alleg ation of the applicant that 

he was not supplied the copy of the opinion of the UPSC. 

non-suppl~ of the copy of the opinion of 
~&-~~ ). "\./ 

tirn04'~!'-Ct'attention of the coordinate benches 
large 

of the Tribunal in many cases. It has been held in lnumber 

of decisions that non supply of UPSC advised to the affected 

employee or retired person was violative of principles of 

natural justice. The latest decision in the case of K. 

s. SUB,.APIANIAN vs. UNI ON or INDIA & ORS. by ERNAKULAM BE NCH 

of th is Tribunal r epo r t ed in AI SL::J 2 004 ( 2 ) 17 0 is very much 

r e levant . Af t er go i ng through the decision• in the case ot 

CHARANJIT SINGH KHURANA VS. UNION Of INDIA repar tad in 

1994(2)SLJ CAT 360 and RAJ KA~AL VS. UNION Of INDIA & ORS. 

reporte d in 2000(2) ATJ 122. The Principal Bench has held 

that non ~ upply of UPSC advise before the impugned penalty 

orde r uas passed uas violative of pdnciples of natural 

justice as it de nied the opportunity of pre-decisional hearing. 

to hi ghlight the UPSC advise. 

• •• 6/-
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10. It is true that it is the prerogative of the 

president to withhold or withdraw pension perm a nently or 

for a period · in whole or i mpart. It ia ma ndatory that 

a finding that a pensioner committed a grave misconduct 

or negligence must pre cede the exercise of the ri~ht of the 

Preeident. In the case of o.v. Kapoor Vs. Union of India 

re porte d in AIR 1990 SC 1923, the Hon'ble Supreme Court 

has laid down tha t a finding re gar ding commiasion of gr ave 

mi s conduct or negligence in the di s charge of the charged 

persons duty while in office is a condition precedent to the 

e xercise of powers under Rule 9 of th e CCS (Pension) Rules 

which is? parima teria ,with "ule 2308 of !REC/Rule 9 Railway 

Servants (Pens ion) n ules. lt has bee n held that employee's 

right to pernsion i s a statutory right. The measure of 

depriva ti on t he r e fore, must be correlative to or 

commensurate with the gr av ity of the grave misconduct or 

irregularity as it offends the right to assistance at the 

evening of his 

cone t 1 tut ion • 

lif.: as a s s ured under Ar tic le 41 

r-
of the 

11. The ratio of the Supre me Court decision seems to be 

squarely ap plicable to the facts of thi e . case. More s o the 

d i s ci pli nay proce ed ings suffers from serious illegal ity 

in so far as it relates to non supply of the a dvise of the 

UPSC and the great pre j udice has been caused to the applicant 

a s he could not represe nt on this point. In view of the fact s 

and lega l position, the O.A. is lia ble to be s u c ceeda. ln 

normal course I would have remitted the matte r b ack to the 

competent authonity for considering the grievances of the 

appliaant regardin g non supply of the advise of the UPSC. 

However~ in this case during the pendency of the case the 

applicant had died and I · do not think it necessary to sent it 

hck. r 

~f ~- . - ~ • •• 1 I .. 
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12. In view of the facts and circumstances mentioned 

above, the O.A. aucceeds and is alloued. The impugned order 

d§ted 08.12.1998 is quashed and set a s ide . Respondenta are 

directed to release all the ar~earis of pension without 

interest. uhich is due under the provisions of law. 

13. There sha 11 be no order as to cos ts. 

~· 
Member (A) 

shukla/-


