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RESERVED 

CENTRAL ADMINISTRATIVE TRIBUNAL ALLAHABAD BENCH 

ALLAHABAD. 

Dated : This the 

Original Application no. 867 of 1999. 

Hon'ble Maj Gen K.K. Srivastava. Member (A) 
Hon'ble Mr. A.K. Bhatnagar, Member (J). 

Anand Mohan Srivastava. A/a 59 Years. 

s/o Late Shri R.M. Srivastava, 

39 George Town. 

ALLAHABAD • 

By Adv : Sri S. Agarwal, sri S.K. Mishra ~ 

shri o. P. Agarwal 

versus 

1. Union of India through the secretary, 

Ministry of Defence, 

NEW DELHI. 

200~. 

• •• Applicant 

2. The controller General of Defence Accounts, 

west Block-v, R.K. Puram. 

NEW DELHI. 

3. The Controller. Defence Accounts (Air Fcrce). 

Rajkot Road, 

DEHRADUN. 

By Adv : Sri D.K. Dwivedi 

0 R DER 

Hon'ble Mr. A.K. Bhatnagar, Member (J). 

• ••• Respondents 

In this. O.A •• filed under section 19 of the A.T. Act. 

1985. the applicant has challenged the order dated 28.10.1997 

sanctioning Earned Leave (in short EL) for 158 days from 

10. 2 .1997 to 18. 7. l 997 (An.1 Al). The applicant has prayed 

for quashing the order dated 28.10.1997 to the extent it 

treats the leave sanctioned to the applicant as EL. He 
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2. 

has also challenged the orders dated 3.5.1999 (Ann A2) rejecting 

the request of the applicant and also letter dated 2.5.1999 

(Ann A3). The applicant has prayed for quashing these orders 

too and has sought for direction to the respondents to treat 

the leave period between 11.2.1997 to 18.7.1997 as commuted 

leave and give all consequential benefits. 

2. The facts, in brief, are that the applicant joined the 

Indian Defence Accounts Sei:vice (in short IDAS} in 1964. In 

due course he was prapoted to the post of Controller Defence 

Accounts (in short CDA) in 1989. He was posted as . ·CDA, 

Central command in 1996. The applicant was posted as CDA, 

PAO (OR) AMC and 11 GRRC, Lucknow. In December 1996 he was 

transfered .as CDA (Air Force) Dehradun. The applicant was 

relieved by order ot ~ respondent no. 2 directly and the applicant 

deposited his CGHS card alongwith other items in the office. 

As per applicant, before the applicant could join at Dehradun, 

he fell ill and underwent treatment by a registered medical 

practitioner at Lucknow and Rishikesh. A medical certificate 

was issued for the period from 11.2.1997 to 18.7.1997 (Ann A4, 

AS & A6). Initially respondent no. 2 i.e. Controller General 

Defence Account (in short CGDA) refused to accept the medical 

certificate subm~tted by the applicant and t~eated the applicant 
on 

asLunauthorised absence from duty. The applicant represented 

on 7.10.1997. The respondent no. 2, thereafter, passed an 

order dated 28.10.1997 treating the said period of absence as 

EL. Another letter was sent from the office of respondent no.3 

on l.12.1997 informing respondent no. 2 that the case of one 

Smt. Bulbul Ghosh was the same and she was sanctioned commuted 

leave. Number of letters were exchanged between respondents 

no. 2 and 3 and it was requested to send photocopy of medical 

certificates submitted by the applicant to Chief Medical Officer 

(in short CM9) Dehradun for issuing reasonability ·certificate. 
\o/ ...... 3/-
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The CMO Dehradun vide his letter dated 22.1.1998 verified 

the treatment period of duration of sickness after going 

through the medical certificates submitted by the applicant. 

The certificate dated 22.1.1998 issued by CMO, Dehradun was 

forwarded to respondent no. 2 on 24.1.1998. Respondent no. 2 

required the off ice of respondent no. 3 to send the reasona­

bili ty certificate issued by the CMO in original which was 

sent on 29.1.1998. The applicant retired from sei:vice on 31.1.1998 

Respondent no. 2 ultimately by order dated 3.5.1999 rejected the 

proposal for treating the period from 11.2.1997 as canmuted1 leave. 

~he decision of the respondent no.2 was communicated to the 

applicant by letter dated 12.5.1999. Agtrieved by this the 

applicant has filed this o.A. which has been contested by the 

responi ents. 

3. Shri o.P. Agarwal with shri sudhir Agarwal. 

learned counsel for the applicant sUbmitted tha t a s per 

rule the n ature of leave cannot be changed. Ther efore . tne 

action of t he respondent no. 2 passing the order dated 
' . . 

28.10.1997 is ~llegal. · . 
... 

4. Tne second submission of the applicant's counse l 

is that the applicant had to consult one Dr. Janardan Shukla 

at Luc.Know and or . Kohli at Rishikesh under extenuating 

circumstances as the applicant fell sick and he could not 

be treated by Authorised Medical Attendent because the 

applicant had a lready surrendered his CGHS card. Besides • 
. \. 

the treatment at Lucknow a nd Rishikesh has been taken fran the 

doctors who are experts of di abetes . 

s. The learned counsel for the applicant subnitted 

tndt in similar circwnstances one smt. Bulbul Ghosh was 
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~committed leave though she had also aubmJ.ttedl< 
sanctioned{Lnedical certificate issued by a registered 

medical practitioner. Howe~er, when the r espon dents pointed 

out that t he certifica t e submitted by smt. Bulbul Ghosh was 

duly counter signed by Cl·10 , the r espondent no . 3 sent the 

Photo copy of t he medical c ertifica t e to the Chief 11edical 

Offic er of Dehradun for issuing reosonability certificate 

regarding durdtion of treatment. The c.M.O. Dehradun vide 

his l e t ter dated 22 .1.1998 verified tne treat ment and the 

per iod of duration . Tne respondents even t hen did not 

c onsider t he request of appl i c ant .:.i.nd i ncorrect ly trea ted the 

period f r om 11.2.1997 t o 18 .7.1997 as earned le ave. The A-~ 
Vleave W'""" 

applica nt had more - than 333 days co:nmuted leave in h i s Laccount. 

The respondents c 0u l d have gr anted the commut e d l eave to t he 

commuted l eave to the appl icant , which they choose not t o 

do and have thus inf licted financia l J.njjJX!.y; on t ne applicant 

a s the per i od of 158 days wa s not availabl e t o the a pplicdnt 

for encashment of leave a t the time of s uperannuation • 

6 . Resis t i n g the claim of the applicant shri D. K. 

Dwivedi. the l earned Counsel submitted t hat the action of 

the r e spondents i s l egal andaccording to r ules. The l earned 

counsel for the respondents submitted t hat the applicant ·was 

transferr ed from Luc know t o Allahabad by order da ted 24.3.1995. 

The applica nt re1)+esentated1to Raksfia Man~ri on 29.3.1995 and 

r equested t o continue a t Lucknow far some mor e time. His 

request was c onsi dered and he was posted as CDA I/C Al'-1': and 

GRRC Lucknow till further orders by order dated 9.5.1995 

of r e s pondent . no. 2. The applicant was transferred as CDA 

/\ir force by order dated 23 .12 .1996 against which he i:ceferred 

representation dated 30.12.1996 to Raksha Mantri. The applicant 

was informed by r e spondent no. 2 through his letter dated 
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10.1.1997 that be would be relieved on 15.1.1997 to join 

as CDA Air Force Dehradun after being relieved on 15.1.1997. 

The applicant neither reported for the duty at Dehradwi nor 

did he ~end any appl ication for leave. on7. 2 .1997 he sent 
V£or/r'7 

a note and asked l 15 days EL to be sanctioned in conj uction 

with the journey time . 15 days I:L from the period from 

27.1.1997 to 10.2.1997 was sanctioned. The applicant did not 

report at Dehradun on 11.2.1997 and after more then one 

month he sent another undated note sta ting that he ~es not 

well and req uired some leave wn ich may be sanctioned. The 

ap~licant alongwith undated note enclosed medical certificate 
· ~Lucknow~ 

dated~l.3.1997 from Dr. Janardan Shukla. shamim Clinicl wno 
~~ ' 

wa s notlauthorised medical attendan~- The medica l certificate 

was returned to the ~pplicant on 28.4.1997 intimating : 

tha t the period frorn 25 . 3 . 1997 has been treated as unauthorised 

absence from duty. :1ean\o1hile. the applicant sent anotc1er 

application dated 12.5.1'999 -enclosing a copy of motification 

dated 24.4.1997 with medical certificate dated 23.4 .1997 requestin 

f or more le ave. whil e no•leave was sanctioned the ap.,t)licant 

continued t o remain unauthoriseldy absent from duty without 

submission of fresh ledve application on medical certificate 

from A . l·t.A . Ultimately the a pplicant joined at Dehradun 

on 19.7.1997. He submitted another a pplication on 22.7 .1997 

with fresh medical certificate for fresh spells. The applicant 

submitted the fitness certificate dated 18 .7.1997 from 

Dr. Janardan Shukla. Lucknow. It is clt:!ar from the above . 
facts t ha t the applicant has taken medical treatment at two 

different places viz Lucknow and Rishikesh. since. the doctors 

are not AMAS but private doctors. the respondents very correctly 

did not yrant the leave on medical certificate. as per rule 

19(1)(1) of CCS(Leave) rules 1975. The applicant did not even 
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consult · Principal Medicul Officers of Lucknow as well as 

Rishikesh . He also did not take the treatment at Vivekandnd 

Poly clinic, Lucknow, the only listed recogni sed hospital 

Lucknow for treat ment of Central Go~ernment servants and 

their famalies. 1-iowever the respondents instead of treating 

che period a s unauthorised abs€ncc resulting in break in 

service took a lenient view and sanctioned 158 day~ as EL 

vide order da ted 28.10.1997. The learned counsel for the 

respondents also submitted that the applicant neve r submitted 

nis CGHS card. However, being a senior Officer he knew fully 

well that in absence of CGHS Card he could go to a Gov t . 

Hospital which he conveniently avoided. 'l'he applicant is thus 

d eld.beratEl.y concealing the facts to gain sympathy of the 

Tribunal. 

7. The learned counsel for the r espondents al so 

submitted that the aa. ~.is barred by period of limitation as 

prescribed under section 21 of the A.T. Act, 1985 , because 

t ne final decision was given by respondent no. 2 on 2a.10 .199 7 

and the O.A. has been fil ed on 30.7.1999. The Cl>. deserves to 

be dismissed not only on the ground of lacking merits but also 

on theground of limitation. 

a. we have heard counsel for the ,p3rties, carefully 

considered their suh~issions and perused records as well a s 

the pleadings. After perusal of r ecords we find that the 

applicant has challenged the action of the respondents mainly 

on three grounds. Fixstly. that the noture of leave could 

not be Chdnged by the respondents, secondly. the c ase of the 

applicant v1as dealt 1 with different ly than thdt of smt. aulbul 

Ghosh another officer of !DAS and tnirdly on the ground tha.t 

~ 
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r espondents s ho u l d have consiuered the case of the applican t 

after c. M. O. Dehr adun g<ive nis opinion about the rea sonability 

of durati on for which the applic unt underwent treatment at 

Lucknow. a nd Ri s hikesh . 'l"he respondents hav e c ontestea the 

c ase mainly on two grounds viz, the o .A. i s timebarred 

and s econdl y 1 t he c dse of tne applic ant is not covered by l eave 

r u l es . Before \-Je discuss t ne other aspects of the c ase we 

would like to dea l with q uest i on o f limita tion in this 

case. The respondent's counsel h a s p leaded t hat the fina l 

decision was t aken and the same \·Jas com.municd ted by order 

dated 28 .10 .199~. 
~and the OA 

2 8 .10 . 1997.£ i:e do 

' 

Therefore . tne cause of actiVo n a rose on 
has b een filed on 30 .7.1999. 
nut agree ·with t his . From per usal of 

records t here is no doubt t hat the issue \11as a l i ve between t he 

applic ont and the respondents on same or t he o t her ground taken 

by eac h and the mdt ter was fina l ly closed by issuance of l e tte r 

d a t;ed 12 . 5 . 1999 . I n our opinion t he c ause 01. a ction a r ose 

on 12 . 5 . 1999 and t his ~ has been filed on 30 .~.1 999 well 

t-1ithin the period of limitat ion. The prov is ion of s ection 

21 of the h . T . Act1 1 985 will not be attract ed in this case . 

In para 0 7 of their counter reply they have given 

cidditional fac ts dbout applic.:int • s transfer to ~llahabad 1 his 

represent at ion to Rak sba Mantri etc. In o ur opinion tnese facts , 

wnich as per res ponuents have been concea l ed by the app1icant. 

have no r eleva nce to t he present contr oversy. The r espondents 

have also stated tha t the cipplica nt d id not sul:.mit his CGHS 

car d . - lh dbsence of a ny proof of inquiry we find no sUbstance 

in t nis submission . 1tle also find n o rea son to disbelieve the 

applicant • In absence of CGHS Ca rd the applica.n t had no 

c hoice but t o take the treatment from outside . In the begining 

a pplicant \o1a s under th~ trea tme nt of Dr. Janaruan shukl a o f 

LucKnow who was the Chief c onsultant Physician ua lrampur Hospital 
~ ..•..• 8/-
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LucKnow and also forme r Additional Director Health & Training 

Ptedic al and Health Services UP as i s evident from Ann RAlO 

(Medical certificate) . In between the applicant took treatment 

at Rishikesh from Dr. Kohli • • who as per applicant. a re 
I 

experienced and fiOCpert do.. tors f or t r eatment of d i abetes. 

v1e find nothing wrong in it . We dlso would hdve agr eed v1ith 

t rie r esponuent s if they hud followed a uniform policy . In ~ 
I 

case of Mrs . Bul b ul Ghosih. t he respondents sanctioned her commuted I 
leave on medic al grounds though she a l so filed a Medd..cal · 

Vcertificate from a registered Medical ~ 
.l Practitioner. 'l'he respondents nave tried to distingui sh the 

c ase of the applicant from t hat of s rnt . Bulbul Ghosh stating 

that she submitted the medical certificate from a re~istered 

l·tedical Practitioner duly countersigned by c. t"l .o •• where as 

the appl i c ant subrnitted a r easonability certificate from C. M. O • 

Dehr adun . In para 17 of O.A . it has been averred by the 

applicdnt that respondent no. 2 requir .... d t h e office of 

r espondent no. 3 to send reasonability c ertificate iss ued 

by the c.:1. 0 . i n original wn ich was a lso s e nt a long\"ith letter 

dated 29 .1.1998 (Ann Al 6 ).Altho\Jgh tnis has been denied 

by the respondents in pdra 20 ot their counter but it a~pears 

f r om the perusa l of Ann Al 6 tha t there 

sat.io n between the applica nt and shree 

was a telephonk conver ­
t , Joint A--

Amar cntf1d. LcGJJr, and 

in p ursuance to that. t11c reasonaLility certificate in 

original issued by c. M. O. De11radun was sen t to respondent no. 2. 

we huv e no r eason t o disbelieve tr1e statement oi tr~ applicdnt 

given in f)dra 17 of O.A . The respondents have. in para 7 

of their counter aifi fidavit. nave stateu theit as per rul e 19(1) (i) 

of ccs (Leave ) R~les 1972 an application for grant of l eave 

on Medica l certif i cate made by a Guzetted Govt. servant 

shall be accompanied by a medical c ertificate in Form 3 given 

b y an Author.Lsed P.1ecticdl Attendant (Al~ ) and it is on this 

plea the applicant 's case hds been rejected for grant ot 
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commuted leave on medical gro\11ds. we put a q uestion to 

ourselves whether the case of Mrs. Bulbul Ghosh is covered 

under rule 19(1) {i) of ccs (Leave) Rules 1972 or not. on 

due consideration our answer to the above question is categorical 

'No'. Equity demands that every one is treated equally which is 

not so in the present case. There is no difference between the 

two cases as both i.e. Mrs. Bulbul Ghosh and applicant have under~ ~-

gone treatment from Private Doctors and have submitted certificates 

from private Doctors. If the case of Mrs. aulbul Ghosh could 

be decided in her favour. there is no reason. that the applicant's 

case could not be decided likewise. However. it was not done for 

the reasons best known to the respondents. In our opinion the 

action of the reapondents in treating the applicant differently is 

discriminatery. besides being violative of Article 1• and 16 of 

the constitution of India. The impugned orders are liable to be 

quashed on this ground alone. 

10. we find substance in the submission of applicant 

that the nature of leave cannot be changed by respondents. 

Rule 7(2) of Leave Rules reads as under :-

"(2)When the exigencies of pUblic service so require. 
leave of any kind may be ref used or revoked by the 
authority competent to grant it. but it shall not be 

open to that authority to alter the kind of leave due 
and applied for except at the written ~equest of the 
Government servant." 

The applicant submltted his application alongwith meclical 
certificate and. therefore. the respondents had no authority 

to alter the kind of leave due. The applicant had more than 

333 days half pay leave and the respondents could not have any 

problem to sanction commuted leave on medical grounds specially 

when the C.M.o. had given the reasonability certificate. we would 
~ 

like to observe here that the resp:>ndenta never doub-t"ed 

the fact that the applicant was ill. The respondents have alao 

••• 10/-
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pleaded that they could have treated t he applicunt absent 

una uthorisedly but tney too k a l e nient 'view. They aanctioned 

15 8 days EL . \1e do not a gr ee witl1 this submission. In case 
)/by'""' 

the applic a nt had committed misconduct> l rema i nin g absent 

una uthorisedly the proper course wo ul d have been to t ake 

discipl inary action a gainst tt1e applic a nt and then r egul arise d 

a ctionwas ever initiated by the period of absence. No sucn 

respondent.s and . therefore , tne 
l- taka this plea to V 

r espondents cannot l justify 

tneir action . 

11. The appl i cant's coun se l ~ae~ relied upon number of .,, 

judgment s of superior c our1S on t11e point of equity 
"'- that 

ana submittecil 

t ne equals cannot be t r eat ed unequa ls . 
~do"" 

is well settled in tnis regard , wet1ot 

since tne l ega l .i;:x:>siticn 

consider it necessary 

to reiterat e the same. by quo~ing the varous judgments of 

Superior Courts. 

12 . In t he fac~ s and circums t ances and fur th~ reasons 

recorded above t he a\ is allowed. Impugned oruers dated 

• 

28 .10 .1997 (Ann Al). 3. 5 .1997 (Ann A2 ) and 12 . 5 .1999 (Ann A3 ) a re 

quashed. The disputed period ·f r om 11. 2 .1997 t o 18 .7.1997 shall 

be treate d as commuted leave on medica l grounds. The applicant w 
shall be entitled for 158 days as "'~~ I EL available for encashment ~·-:--er---

to the maximum limit. Respondent no. 2 i s directed to settle 

the cla im of the applicant r egar ding leav e encashment within 
' 

a period of three months from the da. te of communicca t ion ot this 

' arder . The applicant shal l a l so be entitl ed ior interest 

• 10% on the due amount on account of l eave encashment with 
. ._.\.CL./ 

effect from 30.7.1999,..,the date of filing o f tt1is O.A. to the 
· V in payment "" 

date of payment. In c ase of delaytpeyond three months on the 

\v 
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part of r espandents the applicant shall be entitled for 12" 

of interest . 

1 3 · There shall be no order as to cosLs . 

~ Member (A) 
Member tJ) 

/pc/ 

f 

I 

I 


