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Hon'ble My. Justice R.R.K. Trivedi, V

Coran:
Hon'ble Mr. 5, bayal, A.i.
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sanj ¢i Kumar
/0 ar
r/o 166,
Ballupar Road,
Dehradun.

i R-[{l

Harpal =ingh,

s/o Pren singh,
r/ o 156, Dharanpur,
pehradun.

an orivastave,
Lalta Prasad srivestavae, M

o PRaS L Col ony,
[iawana Road,
lMeerut.

Brij lion
s/o ori

GHIGLNAL APPLICATION No.1012 OF 1998

srivastavae, :
asrivastava, ]
slahendra Bihar,

4. Har Govind piwakar,
n
| i |

5. Prakash Chandra,
s/ o sanwari Lal,

r/fo 119, LIG, A Colony, } |

|

|

‘2. Chief General hlanager Telecom (U.P.),
Lycknow. -
'8

Dehradun.

. . . + .applicants : *
(By ~dvocste sri K.G. sinha ) ( I, )1

1. Union of Ip4isg,
pepartment of Telecan, -znchar Bhaian,

ashok lMarg, New Delhi. |

3. Chief General licnager Telecom (U.P.)
.est, Dehradun.

4. General lianager Telecan, hleerut.

\ (By «dvocate Sri n- sthalekal)

s/ o Ran Babu Liwakar,
r/o 156, Lhardnpur, _
pehradun. : P:

Versus

through birector General Telecam, | 1
s

- Ll

:
|
|
Lespondents ] |
|

with
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2.

ORIGINAL APELICATIUN NO. 1038 _CF 1998

Jitendra Kunar ilathor,

s/o sri ilohan Lal iathor,
stenographer Gr, 111 in the
office of Telecom Wivisional
Engineer, Rampur.

« o » » npplicent
(By Advocete sri K.C. sinha )

Versus

1. Union of India, through
Director General Telecan,
Department of Telecom,
sanchar Bhawan,

20, sshok Marg, New Del hi.

2. Chief Generel ldaneger Telecan (U,P.),
East, Lucknow.

3. Chief Gepeiel Manager Telecan (U.P,)
west, Dehradun.

4. Telecan Divisionel Engineer,
Hanpur,

( By Advocate 5 i ~. d‘thdleka;: )

ORIGINaL APPLICATION NO,789 OF 1999

Brij idiohen orivastava,

cged cbout 29 years,

s?u Lelta Prasad orivestcva,

r/ o 84/11-G, Tilak Nagar,

All abpur, Allahabad, working as
stencographer Grade-I11l in the oifice

of the General lianéger, Tele-coumunication,
lieerut Cagntt., ieerut.

. s s+ s eppldcant
(By ~dvocste sri B, P.srivastava)

Versus

1. Union of India, threough the Director General,
Telecan, Depaortment of [gleconnmunicetion,
s>-nchar Bhawan,

20, ashok Liarg, New velhi,

2. The Chief Genelcl .iénager,
el e-canmunication,
U.P. East Lycknow.

{

3. The Chief @enesal lianager,
Telecan, UiP. (uest),
ue hradun,

seneral hianager (adninistration),
Telecamnu;, cation, Uehradun,
¥

S. The Generall ilgnageur,
Telecanmun/ication, lleerut,

4

4 * " & e N w H-E sp Dndents
&&;BY ~dvocaly osr1i A .:T;halekar)
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OIGINAL «PPLICATION No, &2 G 1999

1. Harpal singh, ¥
s/0 Sri Pren 3ingh,
r/ o 156, Dharanpur,
District Dehradun,

2. Har Govind Uiwakar,
S/0 ori Ran Babuy Livakar,
r/o 156, Dharanpur,
District Dehradun,

3. Prakash Chandra,
s/o 3ri Sumarj Laly

o B-54, Respena Nagar,
Hardwar Road,

District Dehradun.

B S8 el N et Ll .Hf)pliCﬂntS
( By Advocate Sri K.C. sinha )

Veisus

1. Union of India, througl
Uirector General Telecan,
vepartment of Telecan,
sanchar Bhawan,

20, #shok Marg,

2. Chief General ilanager Tele cam,
U P. (iWest), Dehradun,

- S e e pan liespondents
(By Advocate °ri A. sthalekar)

CQEIGINAL APPLICATI(N No.812 ° CE 1999

Jitendra Kunar Rathor,

s/ 0 ori ilohan Lal Rathor,
1/ o liohalle Firani Bazar,
Tehsil Lietmudabad,
Ristrict sitapur,

. LI B LIS Applicant
(By Advocate Sri K.C. Sinha)

Versus

1. Union of India, through
the Director General Telecan,
Jepartment oi Telecan,
2anchar Bhawan,
20 «~sholt I.iarg,
Hew Dol hi,

2. Chief General ilanager Telecan
U.P. (West), Uchradun,

Telecom Divisional Engincer, Rempur.

espondents
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ORDER (RESEitVE))

(By llon'ble Mr. s. Dayal, Add.)

This is bunch of 5 original applications
u/s 19 of the administrative (Tribunals) Act, 1985,
two of which were filed in 1998 and three in 1999, and
have coamon issues of facts and law. Therefore,
they have been heard together and a common order

is being made.

2. The relief sought in U 1012/98 and 1038/98
is for settiny aside the cancellation of selection
held to the post of stenographer Grade-111, The relief
claimed in the remaining 3 original applicetions
filed in 1997is of setting aside the orders of
temination dated 30.6.1999 and direction to the
Respondents to allav the applicants to werk onm the

post of sStenographer Grede-11I.

a3 The facts given in thie originel epplications

are that-an edvertisement no.3 of 1993 was published

by the Chief General lianager, Tele-camiunication,

U.P., Lucknow for appointment on the post of stencographer
Grade-I1I, #bout 4,000 to 5,000 candidates applied.The
applicéents, who were eligible also applied. It cppears
thlat sane delay took place in the selection, beécause

the office of Chief General Llanager-Teleca:ununicatinn,
Lucknow was bifurcated on 1.4.1995 and the office of

the Chief General iianager, Telecunmunication, East

at Lycknow and the Chief Cﬂﬁeral ilanager, west at
Uehradun came into being. The selection was done

by a selection Connittee nominoted by the Chief

General [lanager, Tele-camnunication (East) at Liclknow,

N . | Contd..5
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- in Hindji daily 'Dainik Jegran', by which the office

|

5'

The first test took place on 14/l5th ~April, 1995,
Those who qual ified were asked to appear in the
shorthand test held on 20/2lst January, 1996. The
result was decldared on 19th March, 1996 and applicants
were declared successful. The applicents undemwent
medical exanination and were ‘subjected to verifi cation
of character and entecedents. Thereafter, they were
of fered appointments and juinedlon various dates in
June/July, 1996. Tie applicaents had worked for more

than two years, when they sav a notice dated 12.9.1998

>

of the Chief General lanager, Telecammunication,

Lucknow notified that the selection held on the post

of sStenograepher Grade-IJI on 14/15th ~pril, 1995 and
20/21st January, 1996 was cencelled as the éane was

not heldkby the Staff selection Canmission. The
cendidates were subsequently infoumned individually

about this cancellation of selection. The applicants, 3
howwever, continued to work as they had <l ready been
eppointed. The services of all the applicants were
teiminated by the order dated 30,6.99, giving them

ﬁne month's notice. The temination has been challenged
by all the applicants, who had initially filed Oa

Nos. 1012/98 and 1038/98, except ufi 2.1 orivastava

in OAs 709/99, 802/99 and 812/99.

4, we have heard arguments of 3ri B.P.,sSrivastava
and ori K.C, sinha for the applicants and Sri Anit
othalekar and ori L. o, shulkla for the Hgspondents.

{e have also considered pleadingS on recoxd.

Contd, . 6
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5. The applicants have cl aimed relief on the

ground that they were duly selected after folloving

the conpetitive procedures for regular selection.

They also cleimed that the department of Tele-
Canmunication was canpetent to adopt procedures

which were applied to the recruitment of the applicants
be cause there was no statutory force behind the
decision of the Department of Telecommunication

to get the post of otenographer Grade-II1 filled

in through lie staff celection Connission. The
selection was held in a fair and imparticl manner
and was not vitiated by any fraud or mis-representation £

on part of the applicdants. They had been appointed

to the post of stenographer Grade-I1I11 and had worked '
T

for more than two years before their selection was

cencelled by the Department. They have worked for

nearly three years after their appointments, when

they were given notice regarding the cancellation _
'

of the appointments.

6. The respondents in their counter reply have
stressed that the applicents were eppointed as tenporery
stencgraphers Grade-111 after selection by the depart-

ment directly and not through the Staff selection
Conmission. They have stated that the department

of Telecamnunication had decided by their letter
dated 27.8.79 that the recruitment to the cadres

of LDCs and stenographers in the circle and adninis-
tretive offices should be entrusted to the staff
#xlection Cannission, New Uelhi and followed it up
by the instructions dated 20.9.79 to notify all the

Z) direct recruitnent vacencies of the staff selection
s)( Contd. .7
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Comnission end thet from 1980 onwards the Cammission
///f would nominate the candidates.fur the @bove mentioned
/ posts on the basis of exanination to be held by then
s for the purpose. The Heads of circles, districts
!}’ and adninistrative offices were requested to send.

requisition in the prescribed pro-foma to the concerned
regional office of the Staff 9électiun Canm is sion,

It is contended that the recruitment eénd selection
held by the Department was, therefore, illegal. A
reference is also being made to the letter dated

| 12;2.1996, by which the degarhnental officials were
directed not to resort to any recruitment to open
market and follov the prescribed procedures for
recruitment through the Staff delecfion Canmnission.

It is contended that the selection process was against
f the instructions of the depaitment of Teleccmmunication
of the Uepartment of Personnel & Training. It is

al so contended that the Staff selection Commission

e

had been established by a resolution of Prliament
and, therefore, the selection has to be done through
| the staff ocelection Commission, It is mentioned
that of the 29 candidates selected, 17 candidates,
yho were higher in merit were allotted to Eastern
Telecan Circle and 12 candidates, who were lower in
. merit were allotted to iiestern U.P. Telecom Circle.
They contended that by cancelling the selection as
well as appointments, the IESpﬂnJenFB Hadtnerely
corrected the wrong, which was occasioned due to

selection of atenographers by the departments directly.

.
R R A S ik

It is also being contended that since the applicants

were appointed on temporary basis, their services can

be temminated at any time by giving one month's notice
?ksar one month's pay in lieu thereof.

e S ——
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e For a just resolution of the controversy,

it would be necessary to give a closer look to the
sequence of events leading to selection, as contained
in annexures to the pleadings. The annexures to the

OA show that the respondents had sent letters on
6.3.91, 10.11.91, l0.12.91, 7.1.92, and 5.3.92 to

the Staff Selection Camnission for making recruitment
to the post of Stenographers. aince the posts remained
unfilled, Respondent no.2 wrote a letter to the

Re spondent no.l on 7.1.93, mentioning that there

were 123 posts of stenographers, out of which 57 posts
were filled up and 66 posts were lying vacant. CQut of
these 66 posts, 33 posts were to be filled up by
direct recruitment of outside candidates. The Staff
selection Canmission, which had the responsibil ity

of recammending candidates was unable to recanuend
any candidate for filling up 33 vacant posts, despite
the fact that the Respondent no.2 was continuously
pursﬁjng-the case with the Staff Selection Canmission

since flarch, 1991.

8. sri N. Vittal, Officer on special Duty,
visited office of the Chief Ggneral Mgnager Tel ecam,

| Lucknow on 21st september, 1993 and issued a note
to DG(E)/DDG (Pers) and Dt.U.P. Circle, giving
permission to recruit candidates outside the Staff
Sel@2ction Conmission by getting names fran the Bunploy-

ment EXchdnges, provided there was no ban on filling

up posts of stenographers at circle level. The ReSpondent

No.2 sent & requisition on 26.10.93 to the staff

oselection Comnission to give nanes of suitable candidates

for appointment to the post of Stenographer against

l“bi 5C and 1 ST vacancies. Pursuant to the pemission

Contd. .9
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given by ari N. Vittal, the HRespondent no.2 placed

an advertisement no.3 of 1993 in the news-papers
inviting application fram eligible candidates registered
with the Employment Exchanges in U.P. for the post of
stenogréipher Grade-III. The advertisement is said

to have resulted in more than 4,000 to 5000 applications
for the said post. Jubsequently, the Respondent no.l
by their letter dated 19,1,94 infommed tﬁe Heads of
Telecaon Circles, district and adninistrative officers

as follows (viue Page 51 of 0a 802/99) :-

" SURJECT: Filling up of vacant post of stenographen®

31X,

Kindly ;efer to this office letter
Mo, 27=1-/87-TE-11 dated 11.7.1991 foir the
recruitment fran the open market in any of
the existing of restructered cadres of Group
1CY and 'D', except in the cadre of JTO has
been banned.

2. In view of tne request received fran
the verious field units seeking pemission

for filling up of existing vacancies in the
codre of stenographers, the existing instructions
issued vide this office letter referred to sbove
have been received. accordingly, 1 an directed
to convey the epprovel of the Telecan Caamission
for relaxation of the bun order in the extent

of filling up of vacant posts of Stenogrepher
Grade-11I &s a one time measure, wide publicity
should be given danongst the departmental

empl oyees for filling up the existing posts

of Stenographers. It may also be ensured

that direct recruatnent fran the open market
should be resorted to only if suitdble persons
areé not aveilable within the department end

that this should be limited to the essential

minamun no. of stenographers necded for their
work, "

This letter gives relaxation fram the ban order, but
required widehpublicity anongst departmental ocmployees
and direct recruitment fran the open market to be
resorted to only if suitable candidates were not
available within the department and this number was

™

\}biﬁnited to the essential minimun no, of Stenographers

Contd. .10
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/ needed for their work. The ~-nnexure CA 4 to the
‘ short Counter affidavit shows that by a letter dated
fﬁ 5.12.94, the ~ssistant Director Telecom (Recruitment)
of the of fice of Chief Ggneral ilanager Telecam, U. P,

Circle, Lucknow infomed the concerned officers of

U. P. Circle that a departmental exanination was
organised on 19,8.94 end only two candidates had
= applied, of which none could Succeed (annexure Cia-4
1 : to ohort Counter nffidavit filed on 14.9.99). Trne
1 office of C,G.id. T., Luycknow was bifurcated into the

office of C.G:i.T. (East) and office of C.G.i.T. (west), 2

| Lucknow with effect fram lst April, 1995. Tie first

i test for recruitment of stenogrephér Grade-=II1 could
4 i be nheld on l4/15th April, 1995 ¢nd the shorthand test it
__'i could be held on 20/2lstst January, 1996. The Respondent

; No.l sent letter dated 12.2.96 to the Respondent no.2,
‘ which reads as under (vide Page 64 &65 of OA 802/99):- T

' »

| | ( |
l . "OURJECT: Filling up of vacant posts of 3 l
f stenographers. e

! Kindily refer to this office letter i
: Ho. even dated 19,1,1994 on the zubject noted :
gbove vide which the circles were given : |
pem ission to resort to direct recruitment :
of Stencgraphers from the open.market in |
rel axation of the ban orders. The said |
pernission was given only as a one time |
measure and to meet only the most pressing i
. requirenents. '

The departments have objected to
the direct recruitment of Stenogrephers
instecad of following the prescribed procedure

of recruitment through steff sSelection
Camnission.

In view of above, no further recruit-
ment from the open market should be resorted
to. Only the prescribed procedure for recruit-
ment through stcff Selection Comaission may be ]
followed. The number of ostenographers recruited 1
in tems of this office letter dated 19.1,94 !
may be intimeted to this office. The details '
of section taken to epproach the 53C before 1
the recruitment fran open market was resorted n

0 to may &lso kindly be intimated along with .
ﬂé:he reply, if any, received fram the 3$3C, l

Contd..ll
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The obove informmation may please be
sent by Fax within 10 days positively.

sd/~- B, . Vema
Director ( TE)"

After a gap of 5 weeks of the test, result was

declared on 19.3.96, in which 29 candidates were
selected, of which 8 candidates belonged to the
category of other Backward Classes &and 9 candidates

belonged to the category of Scheduled Castes &nd

no candidates belonging to ocheduled Tribes or
ex-servicanan could succeed in the selection test.

1+ is mentioned that one candidate belonging to the
category of other Backward Classes was included

beyond the number of posts reserved, because candidates
at sSl.Nos.6, 7 and 8 had secured equal marks. oince
the office of C.G.il, T., U.P. Circle was bifurcated,
12 candidates, who were last in the merit, were
allocated to C.G.il.T. (wWest), Lucknow, (Pare-20 of
short counter affidavit filed on 5.8.99 in G- 802/99).

9. sane corresponuence was exchenged between
Respondent no.l and C. Gii.T, (East), Lucknov. In

this connection, a letter dated 30,6.97 is significant.
The letter in vernacular is reproduced below (vide

annexure ~19 to 0OA 802/99)

a5 o -t /eru7/2%0/92/5

feT® 30-06-97
ET A,
f Fowa file,
Trfagr @oeYosfo 12028
geadaTe gara
97T W\,

St —11000 |
fasr: Rabmer F2-418 & v 1Y g ol seaT |

daft:  ATYFT qFTE 9-4/93-2VE-1| Faars 7-5-97

TSt IuhF o3 & geaw N Ay mir R eaRaTY
oY aTe= T ¥ fad TyTT 0 AR Fe-111 A
\)\yﬂ?w ITT Ry FT o Aty m/ﬁqﬁ';rrqﬁ%ﬁ:%m
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Tfereg ot fia wed Profea dddt sTfTET @ T |

2- gey 1993 ¥ Jogo grdaTy TfYn=sa W RATET IZ-1 1|
¥ 123 WYad gal & goTAn dAA 57 FHETYT &G U | 66 frmd
ge) ¥ yd¥ so gfaya avEn vd so yoma faamfty aftg Pt &t
wof© @Y arfr off | &Y 3T T agd sn yemff graey
YT OTAaT YT =7 sortenr & ambom 01 20 r'R 6-3-91, 101251,
5-3-92, 7-10-52, 7-11-92 ¥ avags g A:rfr wff afiems
& a=vE ygafaa arfa oF aafaa o7 arfd & % Prart ofr 52
ww ot & | aems o7 fad 7-1-93% gfa % fir A greT
gretaTe fauyr & werEsTeinrae Wrmas fywray ¥ aera e
T 5 o6 ATY gTew i &3 ¥ gETA o @ |

3- # vfaeea 3 177 F rtovroo & FEAF AT 97
RATH AT yer= &ft &7 oty 3T ear faeTh 29 g O
FITTY T 9T J==17 FTT 7 TE Frowwmoeto ft Wﬂ'?/?B/UTTqWT”ﬂ?z
TS 24~9-93% gfafafr W=} T*T gen METIEAA/METYEDS
Yo=Y Ingo wwmﬁm et & arfbsa B |

=7 of g7 5 @A hrm 8T adff 1v 21 TYF T 2% | =y AT
gretaTe faamr & g31s 9-4/2Y d-10 frars 19-1 948y P A
=mFad dgaTr v arEn ster ¥ KT &7 g2 gar mY @ mAr
P"rmﬂ‘i

Ly g aTulerr & Trleae g3 fearad 3-1-94 TTIT Afr
ETIOA sTaeat §t afiEear a7 gt Y mfr ate oy ( i

Tﬁ THT TEAT 17-1-91 $5°9faqr sderrl 51 & el
P |

5— gefaTT fa:mr F gur's 94/03-2YE -1 SaaTE

23~11-94 ¥ HTY S97F 19-1-94 ¥ g ¥ ey ¥ mF :
T AT N = ARTw E-111 X aff AR 3 s |
ﬁwmawqﬁﬁmﬁmﬁwwﬂﬂrmﬁ'ﬂ |
it Frar |

6~ ATITR N -~ | o afT &3 20721 TETYT 94 wY
ITORTRE TR A= AT R dyT TRTT 19 -3—96 BT |
\ o R WD 3054-96 FT TelETYT T & SRl =—11§ &t

\
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afad fear | of ara wrf| gerdet & T amdET
g ofygy Ieav gaw selaTy ofedsa M s fagfra &3
FTHTET I &7 ot ot |

7~ TRy Fogn gvtaTe TREEA Y ams yerhet
ﬁﬁﬂﬂwhlllwrﬁﬁﬁ‘ma“'ﬂmﬁ'%aw
0ot oy gEetaTYy ofrmesa M 17 FerPrR WY, Py
ﬁhmhﬁﬁwméﬁfﬁmﬁnﬁw?{%ﬁ

P AT fr b 'n'am‘r% | AT ferPmt 5t Forfa
T Prft & 3 ) afmrn X Ay e g fafre
=rgrert ¥ g o g wma & | v are frareneda

g -

= 574/96 H gmorAnPd=E aaTa srvd g
2- d@ag  608/96 wHoY0fME qur o=y AATH oA dH9

3=~ 625/96 &t #@qy P==T FYT W=7 FITH ATTA A9
Y- deg  1195/96 fr Tad 3WTT AaTEE 39T Wrea Ao
ayT F=g"°

s—- fre frodo7277/96 A wen oA AITH HTVA HA

8- ° ITUFA-FAIS 76 A 3 a5 =ty oA fam afmeo
ATTR AUT FATE 4 TATSTATE ¥9 §FA0H 5 JTd =qTATHY TEaTH
N gy 2

k= & gy dafya o faars 7-5-97 ¥ FeftramT

- orfasy ¥ A e Is-1 01 & gdff et ' o

%mm*r**w-rﬁrﬁnﬁﬂ—znmﬁawrﬁ%ﬂw-a

7Y AT ar Y Frer armmd ar areft R or e
g [ITT TAT ATETIE F -

158 o= slarrsl weafrit & ofadt Ieae-
gen afro=se & fagfea & ar a8 2
I &g o5 a8 ¥ Ige a7y Y d\/T v
¥ ®, 39 97 TT WHT SN~ AT I
BT U Ty @ rfer gw @ arnf |
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fal T Pt st Pafa T At ¥ oale
ﬁwﬁwﬁ%nﬁn?ﬁﬁmﬁaqhﬁ’ﬁﬁm
ﬁﬁﬁ‘um'r’lﬁh"rﬁﬂﬁ??ﬁ
ﬂﬂf_‘lT":]'al'aT'ﬁ zrf‘azrrr‘“:rﬁﬂa"! p—'l'?'?'ﬁa‘ﬁ'
ST & Gt STATeT =9 U7 wT 6@ AT,
= qv ft faETe AT ATETTE € |

] wfra @& P s & TR W BT AT
araYr ¥ yrfafeaa ate Anro goat ofF faymr

¥ fgarT N FT THAT & F‘avﬁrrmrrﬁqrm?-ﬁ
sfod 0m |

10— 7= g7 9% d27 WY ot wTed ATHy aTaT ar

TET & | ge g & 5 fears o=@ 1996 &F svrfT wft =4t
Fz-111 & Tar ks gfearfat § aofaa et & fears

fafwr=1 foeroa 85 | =9 Bywraa &t geelaTy qeTiRyTeT & i

TASAT ATATT ¥ qE ggATe FeAT | JiF ¥ FTaTe 0¥ o7 denr
245496 AT -1 | fears 1-s-97igfafafly sfm=] & grer

folm 3% & oy fF g T, PRSI o AT arhTe
nerfReymen, 8 feafT ot lgfafafr dev=ai faar quar 3wery

T T AEAT 25-27/9- FE FRATE 30-5-97/4T¥T AT MEv Pile,
FeTm geT e idtovao-1 1§ SoxtoetoaE &Y &t oy Pum |

YWoyEma avT fauT & 1o favm Y ooow zw e &t ff caTa Mt
AT ¥TETO6 & |

v fey ™ favga feate T g9 YaAST BT WHaET
© ufasy § g wd ofeyter T cara N @y g7 @ gfper ar
veg oYy b Pim gv oifaRTe @YY T me Y AuT oy P Y
5 aTafen & Tfed o 7y a7 awe A

\Qj'”‘ai ITETFATIATY 80 30-6-97 i
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The respondents have stated (in tneir short counter
affidavit filed on 5.8.99 in para-22 of OA 802/99
on page 187) that the candidates, who were not given
appointments by C.GM.T. ( Bst), UP Telecom Circle,
Lycknow, filed Original #4pplications before the

Lucknow Bench of the Tribunal., The Luycknow Bench

of the Tribunal directed the Respondents to take

a decision in the matter of the applicants in Oa €608
of 1996 on 6.1.98 on the proposal of C.G.l.T. (East)
U, P. Circle, Luycknow dated 21.12.97. Sane more
correspondence ensued and the Chief General Manager
Telecan (East), Lycknow wrote a letter dated 5.2.98
to Respondent no.l as follows (vide Pages 205-207 of
O~ 802/99) -

"OURJECT: Filling up the vacant posts of
stenographers Grade-111,

———

LEF: Dir(TE) DOT No: 2-4/93 TE II dt. 19.1.98
and D.C. No.2-45/96-Vii-1I dt. 1lo.1l,1997.

i This is in connection with the regulari-
sation case of examination/selection of
Stenographer Gr.JI11 from open market. The
details of the case has elready becen reported
to shri P.s. Dhillon, Director (TE) through
the D.O, letter of shri D.P. ilishra, Dy.G.M.(A)
of this Office No.hectt/M-47/[#92/5 daited
19,12.97. Ngw keeping in view the Directorate
instructions, which have been communicated to
me (copy enclosed) through D.0O. letter of

shri Ashutoshe Pandey Director (Vi) referred
above, the instant case has since been exemined |

and my observations on the subject are given
bel ow -

2, In this regard, I would like to mention

that there was acute shoitage of atenographers !
in U.P. (E) Circle. #Hgainst 123 posts of
stenographers Gr. 111, only 57 weie working and

66 of acute shortage of stenogrsphers in the
circle,

35 ohri N. Vittal, the then Od) Telecan

Gonmission during his visit to Lucknow could
f guess the pathetic situation and keeping in view
] the earnest requirement of 3tenographers had
)
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kindly granted the pemission to recruit the
Stenographers in the interest of sdrvice, The
recruitnent process was started on specific
instrucbions of Shri N. Vittal, the then 0OSD
Telecom Commission and lateron Chaiman, Telecan
Conmission. His decision was conveyed to this

of fice vide his letter dated 24.9.93, which was
lateron confimed by DOT letter dated 19.1,94,.
Accordingly, the examination was conducted and
result was declared vide this Office letter

dated 19.3.96 and total 29 candidates wdre
selected through the said letter dated 19.3.96

and amongst them 12 candidates were allotted

to U.P, (W) Circle which was lower in the merit
and 07 out of them were appointed as stenographer
Gr. I11 and they are still working in U.P. (W)
Circle, while 12 candidates were allotted to

this Circle but none of them was given appointment
in view of complaints regarding using unfair
means in the exanination by the candidates.

T:e canplaint was investigated by vigilance
section of DOT and as per enquiry repot, it has
been found that amongst 29 selected candidates
only two candidates were found guilty by using
unfair means and none else. /mong the candidates
who hdve not been given appointments 15 candidates
have filed court cases in CAT Lycknow/Allahebad
and High Court, Luycknow,

4., It is agreed that Dtc. vide letter No.9-4/
93-TE-1I dated 12.2,96 has conmunicated that

no further recruitment should be resorted to

from open market, but the same could not be

operated in this exanination as there was acute

shortage of Stenographers in this circle and ) (:;I)

the result of successful candidates was decl ared

and it was not possible to cancel the whole :
process at this belated staege. However, in the
above mentioned letter of dated 12.2.96 the i
Di rectorate has also instructed to send the 1list

of stenographers already recruited in temms of
tieir letter dated 19.1,94. 1In canpliance with

the directions of the Dte. conveyed through

letter dated 12,2.96 a list of total 29 selected
candidates for thepost of Stenogrephers Gd.I1II

was sent to Shri B.s. Vema the then Lirector

(TE) through letter No. dectt/M-47/ T 92/5 dt.
30.4.96 and since then the matter continously

be ihg taken up with the Directorate fo: regularj-
sation of selection.

5. In letter No.9-4/93- [E-II dated 19.1.98 *
the Director (TE) Sri Dhillong has temaed this

selection illegal. Here 1 would like to mention
very specifically that the said 'illegael selection'
wds only started when the then Chaimén shri Vittal
,has initiated the same in the best interest of
service.

6. spparently, the existing so-c.lled

legel procedures for recruitment of Stenographers

centrally for a large country like ours is totally

improper. Thet is wliy inspite of so much of |

shortage, much of unemployment we are failing ih \
\giiu get the recruitment done and sufferring from s
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inefficiency. TIherefore, there is immediate
need for intervention of Telecan Canmission

as the power is vested with the Telecom
Canmission, Govt. of India to reverse and adopt
the procedure initidted by sShri Vvittal, the

then Secretary, Telecanmunications.

s I very strongly recommend that the
said selection must be regul arised by giving
special one time relaxation, keeping in view
not only the earnest need of Stenographers in
our circle but also probability of generation
of seweral court cases if the said selection
woulll e ¢ancelled.

8. sgeing the present need of the
Stenwyruplier in the department &and further

con. tuentes of cancellation of whole exanination
unds ..ﬁgnLJ feels that it would not be proper

to)le .,el ‘the exaninaetion as a whole at this

beli sl g stage, therefore, the exanination as a
unu'n is ot being cancelled. OCnly the candidates
whil 'ﬁen selected ¢nd appointed because

of mais  wnfair means in the exanination,

thuds © i.idature shall be cancelled after

ob 4 &S 5 ‘required departmental procedure.
' (3d/-3habbir Atmed )
Chief Gegneral iienager Telecoan
Eastern U.P. Telecan Circle,

Lucknow.™
10. Cne of the applicents, nanely, ori Jitendra |
=
Kgnar lathor hes dnnexed Telegran dated 5.6.98 offering { l\

dppﬂlnh1eng to hzm as stenogrepher 'U' in the Hone
iMinistry cf Uhdt secretary, iiinistry of Homne «~ffairs,

Goverment of Ir a, asS Annexure MNo,«=18 to the QA,

No.812 of l?f }he appl icant had appecred in én

exanination ¢ Wited by the staff Selection Cammission,

but declined }H- tfer, as he had already seived for !

nearly'hunyufu- ind earned increments on the post

in the UEpd:i]JH JDf Tel ecan. |
|

14 fLildu:h?Urﬂund on which the cuncellation |

of selectitn und ﬁennindtiun of appointnéents of the

epplicants <5 bein done is that they had not been

recanmended by thd staff Selection Camaission. The

respondenty hale ilnng with written argunents pleced
| ;

i
L
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before us the genesis, functions and the orders of
Department of Telecan with regard to the selectinq of
Stenographers through Staff Selection Cammission.

They have brought on record a Resolution dated 4.11.75
of Govermment of I,dia, Csbinet Secretariat, Department
of Personnel and Adninistrative Refomms, by which it
has been mentioned that the Govermment of Ipdia had
decided to set up a Subordinate Services CommisSion
_on a careful consideration of the recommendations of
Administrative Refomms Canmission. The functions of
the Cammission is stated to be "Hecruitment to non-
Technical Class I1I posts in the Departments of Govt.
of India end in the Subordinate Ogfices, except posts
for which the recruitment is made by the Railway
Service Conmission, staff in the office of the Canptroller
and Auditor General and the ﬁccduntant General cnd
Industrial Establishment."™ The main thrust of the
Commission work appeared to be recruitment for the
Ministries and departments of the goverrment. However,
the Canmission was also charged with making recruitment
on r*egiepnal basis, so that candidates from different
regions could be absorbed in the vacancies arising
within the respective regions. With regard to the
Subordinaete offices, the Commission was charged with

the responsibilities for preparing schemes for the
recruitment of G%gss I1I non-technical posts in the
subordinate offices, Government of Ipdia, in consultation
with the department concerned and to conduct examinations
for recruitnent_fér npn-technical class III posts in

the subordindte services in the attached and subordinate
of fices, as may be specified by the goverrment from |

time to time, The scheme envisaged phase-wise taking
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over of work relating to recruitment. In the first
phase, the Canmission was to take over the function
of the exaninetion wing of the Institute of Secretariat
Training and Management. In the second phase, the
CommisSion was to take over the work of recruitment
of Class III non-technical posts in the subordinate
of fices and the departnents located in Delhi, and
in the subsequent phase, the Cammissionwas to take
over the work of recruitment of Class III non-technical
posts in the subordinate and other offices located
outside Delhi. The Lepartment of Pgsts & Telegraph
by an order dated 27.8.79 decided that the recruitment
to the cadres of LDCs and stenographers in circle and
adninistrative offices should be entrusted to the
ataff Selection Canmission, New Delhi and that fram
1980 onwards. The Canmission would nominate candidates
for these posts, on the basis of exaninations to be
held by then for the purpose. The subordinate offices
were directed ¢ send requisition in the prescribed
proforme to the concerned Hegional offices to the
Commission from the year 1980 onwards. It is, thus,
clear that the work of recruitment to the post of
Stenographer Grade-111 was entrusted to the Staff
Selection Cannission by executive instructions by the
department concerned. The statutory instructions
for recruitment to thc¢ post of Stenographers by an
eanendment carried ocut in 1983 only required that the
posts of otenographers be filled up on selection
basis through a competitive exanination. There is
no stipulation in the rules that the said conpetitive
in copsul tation with
exanination should be conducted through/staff selection

Commission. This distinguishes Staff lection Conmmission

\ from Union and state Public oervice Cammissions.

!
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%\302. In this case,

The latter bodies are constitutional and selection

of higher echelons of Government servants 1s entrusted
to these bodies. Although the Commissions send names

of selected persons by way of recammendations which

can be accepted or rejected but the instances of
rejection of the recanmmendations of these bodies, as
mentioned in their annual reports have to be laid on
the table of the House with memorandum of explandticn
as per provisions of Article 323 of the Constitution

of India. The applicant in his Rej oinder affidavit

has filed the Indian Adninistrative Service (Recruitment)
Rules, 1954 as snnexure BA-2. Rule 7 of the said Hiles
reads as follows (Page 161 of CA 812 of 1999 ):-

W 7. RECRUITMBIT BY COUIPETITIVE EXAAINATION-

(L) A campetitive examination for recruitment
to the service shall be held at such
intervals as the Central Goverrment may
in consultation with the Canmission, {ram
time to time, detemmine."

This is produced in order to substantiste the contention
of the applicant that the recruitments to be mede by
the Public service Cannission are provided in the

statutory rules, No such provision exists in the

rules for direct recruitnent of stenogrepicrc Gd,I1I.

123 Although the staff Selection Canmission now
fills up non-technical class 111 (Group C) posts in
the Jubordinate offices of Goverrment of Ipdia, there
are insteances of the posts being fille! up by the
departments thanselves in exceptional cases., The
learned counsel for the applicant has in this connzction
relicd upon the judgnent of the A pex Court- Vij ai Goel

and others Vs. Union of India and another 1998 sCC (L&3),
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[x\fou rt, 1992 sCC (I2S), 53 and Baleshwar Das Vs.
R

1

had sent @ requisition to the 25C on 30.4.77 for

filling up posts of LDCs. The staff selection
Commission infomed the Hospital that the qualified
candidates would be avajlable only in early 1978

and if the vacancies were required to be filled up
urgently, the authorities might themselves make
arranganent to fill up these vacancies through other
authorised channels. « duly constituted D.P. C
prepared panel of 18 candidates, 13 of which were
appointed - 7 in 1978, 4 in 1979 and 2 in 1981,

In the of fer of appointment letters as well cs the

order of thei: appointments, it was made clear that

the appointments were purely ad hoc and tanpoiary

basis end appointees ageinst the vdacancies would be '
reverted or retrenched, as end when candidates sponsored
by the Canmaission join their duties or in the case

of leave vacancy, Wwhen candidates return fran leave.

The applicants in this case were regularised fram

the dates of their induction, and Subsequently, the {_,J\
dates of reqularisation of those candidates were B
sought to be changed and yet later the candidates

vwho could not qualify any specizl qualifying exan.

held by otaff Mlection Canmission were infommed

thaot their regularisation was not in prder and after
they are given opportunity to represent, they were
told thet their regularisation was cancelled and
their vacancies to be filled by naninees of 353C

LOC end the appointments of the applicants as ad hoc
vould be teminated as and when naninees from 33C
reported for duties. The Apex Court following the

ratio in 2CC, lon'ple Chief Justice Karnataka High
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Lo 4

TR r— e — e ———— e, T -



I —

NN

22,

state of U,P,, 1980 SCC (1&3), 531 set aside the
impugned orders. In the case before us, applicants “

are those who were recruited as one time exception

to recruitment through Staff selection Canmiss ion

and although their orders of appointments stipul ated
that their appointments were purely temporary énd
provisional and that their services could be temminated
at any time.by giving one month's notice or one month's 1
pay in lieu thereof without assigning any reason,
their appointments cannot be set aside on the ground

that they were to be recruited through the otaff

selection Commission, when the recruitmnent was made

by the respondents against the vacant posts in accordance :
with the recruitment rules and there was no stiﬁulation ;
in their appointment orders that they were appointed

on ad hoc basis and were liable to be reverted or

retrenched, when candidates sponsored by the 33C joined.

13, e find fron the above narration of events @ ]
based on theannexures filed by the applicants as well r
as the respondents that the selection, which resulted
in the appointments of the applicant was cairried out
on the basis of clearance given by the department as

l-one time exception' to the recruitnent of 3tenogrepher 4

Grade-111 through staff sSelection Camnmission. Note

dated ceptember 24, 1993 of ori N, Vittal ( Page 46 of

On 812/99) and letters dated 19.1.94 (Page 49 of (. 812/99)
and 12,2.96 (Page 60 of OA 812/99) of uepartment of

Telecan make it clear that such 'one time exception!

was allowed by the Department of Telecan., The vicus

of Respondent no.l appear to have became difforent

\\ after 12,2.96, but the respondent no.2 maintained the
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same stand, as reflected in his letters dated
30.6.97 (in vernacular) (Page 82 of Ca 812/99)
and 5.2.1998 (Page 88 of O+ 812/89). The reasons
putforth before us for cancellation of selection
as well as temination of appointnents varied fram
time to time. The learmed counsel for the respondents
contended that |

/condition precedent to selection set by Hespondent
No.l were not followed by liespondent no.2 in carrying
out the said selection. It oppears that the Iespondent
No.,l got an enquiry conducted fron the iespondent no. 2
regarding irregularities in the selection made. It
has elso becen contended that the selection made

othemnvise than through staff Sglection Camnmission

was not consistent with the instructions of Govermment.

14, As regards condition precedent to selection,
it has been said that the Respondent no.2 did not
obtain the nanes of candidates fran the Employment
Exchgnge. Tie Hesponuent no.2 invited nanes through
advertisenent in the navs-paper. 1In the application
fom, the registration no. of the application with
the Bnployment Exchenge &and its renewal upto the

date of submission of applicetion was also sought
for in paragreph 12 of the ddvertiseanent. This

shows that the Respondent no.2 took adequate precaution
to see that the cendidates, who vwiere registered with
the Emp loyment Exchaonge, got due recognition and the
act of inviting applications from eligible candidates
through nevis—-paper cannot be faulted in this case,
because the recruitment was required to be made for
the posts existing in varjous districts of State of

Uttar Pradesh, ond the advertisement was the quickest
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method of getting the nanes of registered candidates. In
Atul Kumar Nigam Vs. State of Uttar Pradesh, 1999(3) EsC
2002(:¢J22ﬁ“23111ar situation was contemplated end

the Hon'ple High court of Allahabad decided that
inviting names through advertisement was not an

irregulér procedure.

15. The Respondent no.l had also required the
Fespondent no.2 to first see whether the departmental

candidates were available. 1In this connection, we have
al ready seen that the departmental exanination was

organised on 19.8.1994, which did not yield even a
single candidate, who was fit to be &ppointed. Thus,
the entire year of 1994 was spent in pursuing the selection

of dEpartmental cdandidates, which proved to be futile.

16, The alleged irregul arities are referred to

in the letter of Chief General Manager Telecom dated
6.2.1998 éend it has been mentioned that an enquiry
was conducted. The result of the enquiry was that

two of the candidatas were found to have indulged in
certain mal-practices, This enquiry, therefore, could

not have been made basis of the cancellation of the

entire selection,

3 b7 We find that the advertisement inviting
applications, the offer of appointment do not disclose
that the selection was only an interim measure, pending
selection of candidates by sStaff Selection Commission,
The letters of Hesponaent no.2 addressed to Hespondent
No.l placed by the applicants on record show that the
selection was done on the understanding that iti?as a

\ %

) regular selection made as 'one time exception'/selection

ru
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through the otaff selection Comnission. HMost of the
candidates,whose namesS wiere sent to the Circle of
Chief General iianager Telecom (west) were aeppointed
and worked for about 3 years, One of the 5 applicants,
who have challenged their orders of appointment had
been subsequently offered appointment a5 a otenographer
Grade -=J11 on the basis eof Sclection done through
otaff oalection Comiission, but he declined offer

on the understanding that his appointment in the
Circle ot Chief General sianeger Telecom (wesSt) had
been wone on a regular basis. The legsponuents havirg
given the impression that the selection was a regular
selection cannot subsequently cancel the samne on the
grounu that it was not done through ostaff sgleclbiop
Commnission, «s such, an action of the responuents
woulu be barred by promissory estoppel. 1In an order
of the Ppincipal Bench in the case of Lalita Rani Vs.
Union of India ana another (1990) 12 ATC 664, the
ratio of Union of India, 1378 oC, 718 has been quoted

with approval. The sane is &s followS:-

(Para 14) "Unuer our jurisprudence tie

govt, is not exeapt fran liability to carry
out the repreSentation maue by it as to its
future conduct and it cannot on some undefined
and undisclosed ground of necessity or
expediency fail to carry out the promise
soleanly meue by it, nor claim to be the
judge of its own obligation to the citizen

on ¢n ex parte dppraisement of the circumstances
in which the obligation has arisen,®

Ihis orider of the Principal Bench is consistent with
the judment of the «pex Ccurt in the case of Express

NewS-pepers Pvt. Ltd. Vs. Union of India and others, J

Contd. .26

—

————————



26.

AIR 1986, suprene Court, 872. The following quotation
from Prof. LDe amith in his judicial review of the
adninistrative action at Page 803 is cited to define

the basis of pronissory estoppel.

"176. In 1948, UDenning, J. in Robertson Vs.
sinister of Pénsinns, (1949) L KB 227 laid

the foundation to the epplicabil ity of promissory
estoppel in public leav. «&s Pprof., De anith

in his Judicial neviav of Adninistrative action,
4th edition at p.l03 observes:

"There is a growing body of authority,
attributable in large part to the efforts of
Lord Uenning, to the effect that in some
circumstances when public bodies and officers,
in their dealings with a citizen, take it upon
thenselves to assune authority on a matter
concerning him, the citizen is entitled to
rely on their having the authority that they
have asserted if he cannot reasonably be
xpected to know the limits of that authority;
and he should not be required to suffer for

"his reliance if they lack the necessary
authority. "

The learned author then States:

"But, it iS exvremely difficult to define
with eny degree of precision the circumstances
in which the Courts will be precpared, in the
interest of 'fairness' to the individual to
derogete fron orthodox notion of ultra vires.®

The above view is also consistent with the judgment
of the rpex Court in I/ s Moti Lal Paday ab sugar Mills
Company Ltd. Vs. State of Uttar Pradesh and others

AILR 1979, Supreme Court, 621, which is as follows:-

" ITn India not only has the doctrine of
pronissory estoppel been uiopted in its

fullness but it haes been rocognised as b

affording a cause of actlicn to the person
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to whom the promnise is made. The requirement
of consideration has not been allowed to stand
in the way of enforcement of such promise.

The doctrine of promissory estoppel has also
been applied égainst the Government and the
Jefence based on executive necessity has been
categorically negatived. where the Govt.

makes a promise knowing or intenuaing that

it would be acted on by the promisee anuy,

in fact, the promisce, acting in reliance

on it, alters his position, the Government
would be held bound by the promise and the
promise would be enforceable against the
Goverpnent at the instance of the promisee,
notwithstanding that there is no consideration
for the pronise and the promise is not recorded
in the forn of a fomal contract as required

by art.299 of the Constitution. It is elemontary
that in a republic governed by the rule of

lay, no one, howsoever high or low, is above
the law, Every one is surnject to the law as
fully and complebely as eny other and the
Governient is no exception. It is indeed

the pride of constitutional democracy and

rule of law that the Governmnent sten.s on

the sane footirng &5 a private individual

50 far as the obligation of the law is concerned:
the fomer is equally bound as the latter.

The Governnent cannot claim to be immune

from the epplicabilily of the rule of promissory
estoppel &@nd repudiate a proiaise made Ey it

on the ground that Such pronise may fetter

its future executive action.®

18. - .It has been contended by the learned counsel
for the respondents that the appointment of the
applicants were tenporary end, therefore, their
services coculd be teminated without giving thenm
any opportunity of Showing cause. 1In this connection,
they have relied on the authority of J & K Pyblic
Sexrvice Cgnnission and others Vs, Dr. Narendra iiohan
and others, in which il has been laid down that the
Govermment of India had no power to make regular
appointment under the rules without selection by
Public service Comnission, which was provided under
section 103 (1) of the Constitution of Jawmu & Kashair
Q\ state, reau with Hule 5 and sSchedule 3 of the Rules.
\
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This j udgment is, however, not applicable to the

case before us, as the facts in that case were
different in So much so appointees were ad hoc and

had not been recruited through open recruitment
method. In the case before us, the applicants were
recruited by the open selection as one time exception
to recruitment through staff Selection Comnission.

Je have seen that in the case of Vijai Goel and

others Vs. Union of India and another, otaff Selection
Commission itself had allowed tne departmental autho-
rities to fill up the posts of LLCs through other
various channels. Thus, in case of recruitment threcugh

staff Selection Commission, exceptions could be made.

150 we find that no show-cause notice was given
to the epplicants before temination of their services
under Hule 5 of Temporary #ppointment Kules. The

1l carned counsel for the respondents has relied on
the authorities of Kladhya Pradesh Hastshilp Vikesh
Ltd. Vs. Devendra Kumsr Jain- JT 1995, SC 198, it

has been held in this case that when sppointment is
temporary, officials were not entitled to be heard
before passing the order of temination. Hgwever,
conclusion appears to have arrived by the /pex Court
in the facts anu circunstances of that case, because
the Governnent had dis-approved the proj ect under
which they were subsequently appointed and had

Stipul ated that no gppointments cculda be made withiout
obtaining prior approval of Lhe state Govermuent,

yet appointmenls$ were made in hot haste just biiore

1

Khe retirenent of Lignaging Director, The ratic of
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this case cannot be applied o the case before us,
The learned counsel for tie respondents has also
relied on the authoritY of Principal of Institute
of Ppst-Graduate iladical Edqucation & Hesearch,
Pondecheri Vs. 5. sandel and others, 1995 supp (4)
SCC 609, in which a steff nurse was warned more than
once that her services werc unSatisfactory and she
should show improvaient. ohe failed to show any
improveaent anu was Leminsted without notice,

which was upheld. 1In the case before us, there

is no such stigma ogainst the applicants and, as s
matter of fact, their temmination has been ordered
throuwgh a notice of temiination simpliciter. The
learned counsel for the applicant, on the other hand,
relied on shraven Kunar Jha Vs, sState of Bihar and
others, 1991 oCC (L & 3), 1078. The learned counsel
for the applicant has also relied on <anj eev Kunar and
others Vs, Stete of U,P, and another, 1999 LAB, I.C.
1720, [Ihe epplicants in that case were appointed
Juniocr Casniers in a similar fashion, but their

appointnents were menticned as temporary., It was

held that such gppointments could not be temninateu

in the manner prescribed for temporary appointments.
The Hon'ble High Court of allahabad has relied on

tl1m judgment of pex Court- Vasudeo Tewary Vs. 3ido
Kanhu University ond others, 1998 EsC, 1916 and has
passed its order on the law laid down in the following

paragraphs 7 to 103

7. ori wthilesn Kynar Pandey, learned counsel
for the reSponuent subuitted that the appeint-
ment mede by the University was not at all
Eroper inasmuch as the eppellant should have
\ ven dppointed to a post in the Service of
-%the University purely on temporary basis
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not excceding a period of 6 months. 3Since the e
appellant had been aeppointed for a period longer
than that, it was not open to the university to

do so without the express sanction of the Govt,

In this situation it was certainly open to the
Vice=Chancellor to treat the appointment made as
contrary to the provisions of the Act or statues

or rules or regulations or in any other manner
irregular, If that was so, it was certainly not
necessary for the Upniversity to have afforded

an opportunity of being heard to the appellant.

He relied upon Section 35 (3) of the Act which

was introduced into the enactment by an amendnent
made by Bihar act 17 of 1993 which cane into effect
fran 22.8.93.

8. several contentions have been addreSsed
by learned counsel 6én either Side. llowever, for
the purpose of disposal of this appeal, it is

suffice to consider only one aspect of the matter l
and that is whether the appellant had been given

an opportunity of being heard before temminating
his Services and in the absence of the Same vhether
such temination is valid, The High Court took

the view that the eppointment of the appell ant

made by the syndicate of the University by its
resolution dated 24.1.86 is illegal and on that
basis took the view that the temnination of the
Services was in. order but did not exanine the
aspect with which we are concerned in the present
cese as to the non-obServance of rule of Audi
Alteran Pgrtem.

<k The law is scttled that noen-arbitrariness
is an essential facet of Article 14 pervading 1
the entire realm of sState action governed by ' '
article 14, It haS cone to be established, as

a further corollary, that the audi alteram partem : 5
facet of natural justice is also a requirenent

of Apticle 14 for naturel justice is the antithesis
of arbitrariness. Ip the Sphere of public enployment
it is well settled that any action taken by the
anployer against an enployee must be fair, just

end reasonable, which are conponents of fair
treatment. The confemnent of absclute power to
teminate the services of an enployee is antithesis
to fair, just and reasonable treatment. This aspect
was exhaustively considered by a Constitution

Bench of this Court in Delhi Transport Corporation

Vs. O.T.C. llazdoor Congress reported in JT 1990 (3)
oC 725.

10. In order to impose procedural safeguards,
this Court has read the requiranent of natural
justice in many situations when the state is silent
on this point. The approach of this Court in this
regard is that omnission to impose the heering
requirement in the statute under which the impugned
action is being taken does not exclude hearing-
it may be implied fran the nature of the power-
sart:.ct;l&rly when the right of a party is affected 1
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adversely. The justification for reading
such a requirement is that the Court merely
supplies omission of the legislature (vide
(lohinder 3singh Gill & dAnother Vs. The Chief
Election Commissioner & Ors. AIR 1978 5C 851)
and except in case of direct legislative
negation or implied exclusion, (vide s. L,
Kapoor V. Jagmohan & Ors, «IH 1981 SC 136)."

20. The learned counsel for the applicents has
contended before us that the equity requires that

the applicants, who had worked for 3 years beyond

the period of probation should have been allowed to
continue and has in this connection cited judgment

of the «pex Court- Iiajendra Prasad Ilgthur and another
Vs. Karnataka University and another, Alh 1986, 3C
1448- .ashim Dey Vs. state of U.P. and others, 1998
(L & 3), 840,

e ———

21. wo find fron the fact that the HeSpohaent No.l
after issuance of letter in February, 1996 started ( ']}

taking .stand that the selection otherwise than through

—

staff selection Commission was not in order and directed
Respondent no.2 to cancel the same. The Respondent No.2
requested re-consideration of stand of Respondent No.l

by a letter dated 30.6.97 and 5.2,98, but due to
instructions of HgSponuent no.l, the orders of
cancellation of sclection and temination of appoint-

ments were issued, Thus, the orders were issued on

the basis of the directions given by the authoritieS/iLnf
than the appointing authority. The appointing authority
in the case of stenographers is A, Goul, (Staff) C.G.il. T.
(viest), Dehradun. Ip this connection, the Hijgh Court

of allahébad in Sanj eev Kynar & others Vs. State of UP

| and others, 1999 (1), EsC 754 haS held as follows:-
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" The Services of the petiftoners were terminated
by theappointing authcrity on direction given by
the Transport Conmissioner. Prof. Wade states
the principle thus-

"4an elenent which is essential for the lawful
exercise of power is that is should be exercised

by the authority upon whom it is conferred and
by no one else.™

De Snith has expounded the principle as under-

"An authority entrusted with the discretion

must not in the purported exercise of its discretion,

act on the dictationof another body or person....
Authorities directly entrusted with the statutory
discretions, be that executive officers or members

of distinct Tribunals, are usually entitled and

are often obliged to take into account consideration
of public policy, and in some context the policy

of a Minister or of the Govermment as a whole may

be a relevant factor in weighing those considerations;

- but this will not absolve then from their duty

to exercise their personal judgment in individual
caseS unless explicit statutory provision has been

made for then to be given by binding instructions

by a superior, or (possibly) unless the cunulative
effect of the subject matter and their hierarchical
subordination (in the case of civil servant and
Local Goverment Officers) make it clear that it

is constitutionally proper for then to receive

and obey instructions conveyed in the proper
manner and fomm,"

2155 There is no denying the fact that relationship
of a master and servant is between the Goverment

and the employees irrespective of which is the
appointing authority and in that view of the

matter, the Govermment may lay down norms and

guidelines for guidance of the ~ppointing «uthority
and violation of Ssuch noms and guidel ines may,

in appropriate cases, call for an action against

the officer concerned but the statutory power
conferved qun the appointing authority cannot

be usurped by superior officer. The orders impugned
herein having been passed on the dictates of the
superior officer are liable to be quashed.™

22. we, thus, find that in any view of

the matter, the act of cancellation of Selection
and temination of &gppoinbnents of the gpplicants
cannot be sustained, we, th refore, Set asiue

the orders of cancellation oi Selection ¢¢ challenged

Q‘an OA No. 1012 of 1998 end OA No.l038 of 1993,
I

o —
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We also set aside the orders of temination of
appointments dated 30.6.99 impugned in Oa lo. 789
of 1999, OA No.802 of 1999 and OA No.812 of 1999.
The applicants in the latter Set of Original wppli-
cations shall be entitled to all consequential
benefits.

The costs as worked out by the office of
the Tribunal as per rules sihall be paid by the
ReSpondent No.l to the applicants.

The compliance of the order shall be made

within two months of receipt of a copy of this order.
: N




