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Original Applicatien Ne. 5 ef 1999
Dated : This the O35d day ef February,2004

Hen'ble Maj Gen K.K.Srivastava, A.M.
Hen 'ble Mrs. Meers Chhibber, J.M.

Dwarke Fredsad Dwivedi daged abeut 49 yedrs sen of

late Shri K.P.Dwivedi resident of Railwey Wr. Ne,.

C-101, Stetien Read, Jhansi.

L 'aﬂpplil:int-

By Advecate :~ Shri ResK.Nigam

l.

2.

4,

VERSUS

Unien ef India threugh General Menager, Cantral
Railway, Mumbai CST,

Divisienal Railway Minager, Central Railway, Jhansi.

Divisienal Audit Officer, Central Railway, Jhansi.

Sr. Divisienal Acceunts Officer, Central Railway,
Jhansi.

s ..RESPOFL'iEntS-

Advecate :—~ Snhri D.C,Saxena.

O RD ER

Hen. Mrs. Meera Chhibber, Jii

By this OU.A, applicant has seught the

fellewing re li«f(s):~

" i) issue a writ, erder er dirsctien in the nature

ef CERTIORARI quashing the impugned erders
dated 4-4.97(Annexure A-I), dt. 2-5=97

(Anne xure A~II) and dt. 15.7.97(Anne xure A-III)
tegether with any recevery made or purperted

te xx be made tharsunder;
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ii) issus anether writ, order or directien in the
nature of MANDAMIJS thereby cemmanding the
Respondents net te give effect the impugned
erders of recevery and élse te refund taa
ameunt whatever deducted under the impugned
erders alengwith penal interest and alse fix
his pay giving the benefit of addl. incrament
dlready already grented in his faveur from
1982; :

iii ) issue an{eother suitabls erder in faveur of
* the humble petitiener «&s deem fit by this
Tribundl in the facts and circumstances ef
the case;

iv ) award cest of the petitien in faveur ef the
humble petitiener.

2 It is submitted by the epplicant that he was

working a@s Signal Inspector Grade III in the pay scelz of

/5. 425700 in 1982,when hs undervent Vasectcimy operatien,
therefore, as per rulss he was granted additienal increment &=

of 5.20/- raising his pay from 560-580/~(Annexure A-V). |
Therefore, applicant rese to the level of Assistant Signal {

& Telecemmunicatien Eng. Class II gazetted Officer in the
scals of R,7500-12,000/~ and was drawing B, 950/~ (Anne x.AVI)!

3. Grisvence ef dpplicant startad when his pay was
fixed <&t B.2900¥0 PP instead eof 3050(mnex.A=I1I1) 4s 4
result of which he was being paid @t reduced ameunt ef
Bse 9,500/~ instead of Rs.9,750/-. Net enly this,the
respondents ils’ﬂ issusd an erder for recevering «n ameunt

af nS- 27’?04/—1

4. baing aggrieved appllicant gave a represantation
on 19.07.1997(Annexure A XI)). Hewsver, no dacision was
taken on the same and recovery was being started, therafore,

he had no ether eptien but te file the present 0,A,

5 Counsel fer the applicant relied en judgment

given by the Tribunal in the case ef P.G.Geyal(Annexurs—A-
AII) and Pare 1013 te 1016 eof IREM..
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Respondents en the ether hand heve submitted :

"As per Rly Beard 's letter persenal pay Rs.20/-
aqual to one increment ef the scale eof pay ef
Rs. 425=700(RS) of the applicant as an incentivas
was grented per menth en under- eing his
vasectemy eperstion en 12.7.82. The Persensl
pay Rse20/= was te be shewn separately and it was
not te be merged in the basic pay. His basic
pey was Co ba shown as on 1.10.,1982 45 560420 pp
and net as M5580/=, D.A, etc is given on baesic
pay P5.560/- andnet en persenal pay. Erreneeusly
his persenal pay 15.20/= wds merged in his basic

és 9N l.=l0 =82. The ever payment as a result of
marger of P.P. will have tc be rzcovered."

They have further explainec that rzcovery of the aver
payments will be made in suitabls esasy instalments as
permitted und2r rules:

"It is fact that the applicant was premeted

in several higher grades after getting persenal
pay and his pay was fixed en the basis ef
wrengly merged persenal inte basic pay. Thus,
ever payment made te the 8gplicant can be
recovered in suitable instelments as per

IREM Rule -1013, ®

o They have alse explained that persenal pay has
been correctly fixked at R.9,000/- we.e.f.Q.1.1996
9250 W‘e;'f- 01.06.l997 and 9500 we.e,f. Ollosilgga and

asrh_
he is drewing the pdy cerrectly en date.

8e Counsel fer the respendents submitted that errers
can always be rectified and there was ne need te give any
netice te the applicant ws it would have been a futile
exercise. He relied en 2000 S.C.C.(L&S) 965 judgment
given in f-he sase of Aligarh Miuslim University & Crs. Vs.
Manseor Ali Khan.

9. We have heard beth the counsel ancd perused the
pleadings frem which it is clear that the perseonal pay
of Rse20/= was not to be added in his basic pay as an

increment,but was te be paid extra, however, by mistake

the same was <dded in his basic pay and fixatien was

dene accerdingly frbr: 1952. It is not the case eof

pay «nd shewn as I5,08U/- instead of R.560/~+20 pp.
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reaspondents that there was any misrepresentatien mede N
by applicant or he wes responsible for getting his pay

fixed wrongly. The mistake was detected by respondents

only in 1997 i.e. after 1Y years. All this while the

amounts which were paid te the dpplic.nts must hadve been

sgent by him, therefere, we feel it would not be in cthe

interast of justice or e uity te demdna recovvery from

him «fter 15 years,but the actien ef respondents in correcting

the misteke cannot be faulted with becuuse after all

once misteka is found out, it could alwdys be corracted.

10, At this point it would be relsvant to gquote
the fellewing judcments ef Hon'ble Supreme Ceurt wherein
i»mt similar circumstances it was hald as undger:

Highar pay scale fixed 2rrensously and givan
to parsonal pay since 1975-It was reduced in
1984 Supreme Ceurt hald since parsonal pay
received higher pdy scale dus te ne fault

of his, it shall only be just and preper net b
recever dny excess emount alreddy peid te him.
1994 (2)SCC 21 Shysm Bebu Verma & Ors Vs.
similarly in 1995(1) Supplementsry SCCL3
Salkile Ram Vs. State of Haryana it was hsld

ds under:

Exce ss pdy-upgraded pay scele given dee
to wrong contruction of relevent erder witheut
any misrepresentation by tha emploeyee.Recovery
of payment alresady mede restrained.

Similarly in 1997(1) SCC 419 State of
Rajasthan Vs. R.Dyal alse it was held recovery
cannot be made as ne misrepresentation,

el

~ In A.K,Shamra Vs. U.O.I. & Ors.2000(1)
AISLJ SC257 it was hsld by Hon'ble Suprme
Court that administr:tive errors can bhe
ractified,

11. In view eof above judgments,we are af the view
that though respondents could have correctad th: mistake

but recevery should not have bean mdde after 15 ysars as

it wes mome of «pplicant's fault if respondents fixed it

wrongly without eny misrepresentatien by the applicant.

?}) The U.a. is therefere, pertly allowed. It is seen thdt



the recevery was stayed by this Tribunal vide its erder
dated 15.3.99 which is now confireed &nd respondents
ar> directed not to recover the excess amount from
applicent, however, correction of pdy cannotbe s«id to be
dllegal. Urder dated 4.4.97 und 15.7.97 Lv Thatl extent
only ure yuashed whereby racovery is ordered. The 0.A,

is partly allovwed with ne order «4s to costs.
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