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CE'JTRALAI1v1INISTRATIVETRIWNAL, ALLAHI8ID BENCH

~LAHA3AD.

D.ited: Allahabad, the 17th day of May, 4)01.

Coran: Hon'ble Mr. S. Dayal, A.M.

Hob' bi e Mr. Raf iq Uddin, J.M.

ORIGINALAPPLICATIONNO. 547 OF 1999

J ai Ram Shalllla,

s/o Sri Jayanti swaroop,

r/oMohalla Chak Old City,

Bareilly.

• • •Applicant

(By Advocate: Sri Bechu Ram )

Versus

1. Union of India through ~ecretary (Posts),

Ministry 'of Canmunication, Dak Bhawan,

Sans ad Marg, New Del hi.

2. Superintendent, H.M. S.

"BL" Division, Bareilly.

3. Head Record Officer, EMS

"BL" Division, Bareilly.

4. R. P. Sllgh Chauhan,

Head Record Officer, R.M.S.

dBV' Division, Bareilly.

. . . . . Resp on den ts

.tBY Advocate: KIn. Sadhna Srivastava)
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ORDER------ (ORAL)

(By Hon'ble Mr.S. Uayal, JM)

This application has been filed for setting

aside the order of cancellation of appointment of

the applicant by letter dated 12.5.99 passed by

Respondent novz. A further direction is sought

to set aside the order dated 12.5.99 passed by

Respondent no.3 in compliance of the order passed

by Respondent no.2 for te.zminating sezvices of the

applicant. A further direction has also been sought

for setting aside the order dated 13.5.99, in which

compliance of the order dated 12.5.99 of the

Respondent no.2 has been reported.

2. The case of the appli cant is that be was

working as E.D.• Mailman, by virtue of his appointment

·by order dated 19.2.98. It is acinitted that the

order dated 19.2.98 states that the post of E.D.M.M.

R.M.S. Bareilly has becane vacant and it is not

poss Lhl e to make regular appointment. Hence, provisional

appointment for a per Lcd of six monthS was being made.

It is also on record that the appointment was to be

made for a period of six months fran 21.2.98 or till

the regular appoiniment is made, whichever period is

shorter. It is al so on record in the order of appoirrb-

ment (Annexure No.~4) that the Respondents had a

rig ht to teDllinate provisional appointment at anY

time before the period mentioned in para-1. The

Respondent no.2, however, cancelled the appointment

of the appLicant by order dated 12.5.99 and the
~espondent No.3 passed an order in compliance Of
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the order of the Respondent No.2 and sent a report

by letter dated 13.5.99 to the Respondent No.2

3. The argunents of Sri Avanish Tripathi,

brief holder of Sri Bechu Ran for the applicant

and Km.Sadhna Srivastava for the Respondents have

be en heard.

4. The learned counsel for the applicant

has made three points before us. The first one

is that the order of cancellation was passed by

the appointing authority on the basis of directions

given by the higher authority. He,on the authority

of the order of the Lucknow Bench of Central Aciminis-

trative Tribuna! in CA No. 117/91 decided on 12.7.99:>

has contended that the tennination order is not

maintainable. He has also cited the judgnent of

the Allahabad Bench of this Central Administrative

Tribunal in OANo.1244 of 1999 dated 18.7.2000.

He has contended on the basis of j udgnents cited above

that such an order could not have been passed Without

giving an opportuni ty to the applicant of being heard.

A pe rus al of thr order of Lucknow Bench of the Tribunal

in OANo. 117/91 shoos that the said order was passed

on the ground that a better candidate was avail able,

who had secured higher marks in the High School.

However, . the Tribunal found that the a! ternative

candidate did not h!ve any pren Ls es and did not

shCMIthat he had any regular incane and, therefore,

the services

\: em inated.

of the applicant could not have been

In the other case Cited before us by
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the learned counsel for the applicant in OA

No.1244/99, the order of tennination was passed

on the ground that anot her candidate was the

best among7 candidates. It appears that other

candidates had not fu rnLshed Income Certificate

on the date of selection and, therefore, he could

not be selected. The order of temination was

cancelled, as no opportunity was given to the

applicant in that case to show as to why the

services should not be tenninated. These cas ss

rel ate to the regular appointment and the case

before us is of provisional eppodntmerrt, The

learned counsel for ttberespondents has, on the

other hand, relied Q1 the case of Brij Mohan

Singh vs. Union of India and otherS in J. r. 2000(4)

S. C. 436, in which in the cas a of an Extro.-Oepartmental

Delivery Agent who was terminated, the Tribunal

cane to the conclusion that there have been sane

gross irregularities and manipulation in the

procedures adopted for making appointment, in

question. The Hon'ble Supreme Court held that

sin ce the app.lican t had not c~pleted more than

3 years continuous service on the date of order

of teImination, the employer unequivocably is

au'tho rLsed to teIlllinate the services at any t:ime

by a notice under Blle 6 of the Recruitment BJles.

The Hon'ble Supreme Court has also held that where

3 years are not canpleted, the requirement Would

onl y be in terms of .R..11e6 and at best the delinquent

would be entitled to a month's basic pay and allowances

~\plus D.A. for the period of notice.
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5. Wefind in the css e before us that the

app.l Lcant has only been provisionally appointed.

The learned counsel for the respondents relies
of

on the case of Superintendent/ Post Offices and

others Versus E. Kunhiranan Nair Muliyar

1998 SCC(L & S), 956, in which it has been

held that in case of temporary and provisional

appointments, teLDlination sjmplicitor cannot

be challenged on the ground that the applicant

was not allowed an opportunity to shos- cause,

because the order simplicitor does not cast any
cUtY&t-d/i4 1./

stigma and would nat ~ proviSions of ArticlesII

14 and 16 of the Constitution of India, if

te.rmination is on the adninistrative ground.

6. The learned counsel for the applicant

has contended that the order of termination has

been passed at the behest 'of superior autbority

and there was no application of mind on part of

the appointing authority. Wefind that Respondent

No.3 in Annexure No.1 has mentioned the names'of

Sri Jai RamSharma and Sri Narendr a Pal Bhaskar

as two of the several pe rsons mentioned in the

list whose services had been tezminated and it

has been specifically mentioned that this was

being done on account of the letter of Superin-

tendent of BL Division No.6-2/ 132/ ED/Misc/99

dated 12.5.99 and the subordinate officials were

infonned that they Should not take these two

personS on duty f- nom 13.5.99. The action taken

n is Mnnexure No.A.1, which was reported to the
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Superintendent, ~4f. BareLl.Ly by ~spondent No.3.

Therefore, the contention of the learned counsel

for the applicant is that the cancellation of

appoLntmerrt of the appl icant bad been made by

Respondent No.3 onl y on the direction of the

Superintendent, BLDivision, Bareilly, for no

other reason is borne out by the doctmerrt s On

record The letter of the Superintendent, BL

Division Bareilly has not been annexed by the

1earned counsel for the applicant on the ground

that it was not available to h:im, as it was s:imply

an internal correspondence between the two officers.

The learned counsel for the .respondents has also

not chosen to file a copy of the said order of

Superintendent, BL Division, Bareilly.

7. The Lea rned counsel for the applicant has

alleged that the work, which was pezf onned by the

applicant is being taken by other provisional

appointees. The Respondents have denied the same

in their counter .reply. However, this plea on the

matter has to be factually ascertained by the

Respondents as to Whether the work is being taken

on Over T:imebes as fran E.D. employees who have

been engaged on the provisional basis or not.

8. Since the appointment has been cancell ed v
at the behest of superior authority and before ~1'
regul ar appointment, which was the condition

A:entiOned in the order of appointment of the
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applicant barring his teIIDination within a period

of six months from the date of appointment, w,e

direct the Respondents to take the applicant

back in service and continue taking woIk f rem

him, subject to his satisfactory per-fozmance of

duties till regular appointment of the post : is
1

made. It is made clear that the post occupied

by the applicant can be filled up by regular

s e.l ecti on. This s hall be canpl ie d with within

a period of three months from the date a copy

of this order is received by the respondents.

There shall be no order as to costs.

il0-+-' \J'v' .I-.,p{., k
l"RAFIQ UDDIN) (S.DAYAL)

JUDICIAL Me.1BER MIMBER (A)


