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Reserved

Central Admi~istrative Tribunal,
Allahabad Bench', Allahabad.

Dated: Allahabad. This the Q:U..- day of kkr.j
Coram: Hon'ble Mr. S. Dayal, Member (A.)

Hon "b Ie Mr. Rafiq Uddin, Member (J.)

2('00.

Original Application No. 465 of 1999.

Distric_t Allahabad.

1. Sushil Kumar Mishra s/o Dr. D.K. Mishra,
A.E.S. in the M.B.S., M.O.D. presently posted
at the office of Garrison Enc i.nee r (V'est),
Allahabad.

2. Mohd. Sadi Hashmi s/o M.A. Hashmi, A.E. B. in
the ~,~.E.S., M.O.1J. presently posted at the office of
Garrison Engineer (Air Force), Chakeri~(Kanpur).

3. Jiten-4ra Acharva, s/o Sri Mohan B. Ach arv a , A.E.::. in
the M.E.S. M:O.Do r r s serrt Iv po st ed as A~st. Garrison
Enoineer (Independent), B.& I) at Kanpur.

4. Vinay Kumar A qr aha r i s/o Shri B.P. Aqrahari, A.~.~.
in. the M.E.S., M.O.D. presently posted at the office
of Garrison Engineer (2), Allahabad.

5. Ne9raj Mehrotca, 5/0 Shri A.N. Mehrotra, .6,.6.E. In
the M.E.S., M.O.n. present Iv po s te d at the office
of Chief Engineer (Air Force), Barnr au Li , Al Lahabe d 0

Sri Saumitra Sinqh, Adv , and
Sri S.C. Budhwar ~ Ad".)

',..

• • .App Li.c arrt s ,

Versu s

1. The Union of India, repre sarrt ed by the Secretary,
Ministry of Defence, Govt. of India, Souqh Bloc~,
Army Herl'i l<uarters, New Delhi.

2. >:nqineer-in-Chief, Army !-ieadquarters, Kashmir House
Rajaji Marg, New Delhi-II.

3. Union Public Service Conrnission, t.h rouoh its
Secretary, Shahjahan Road, !)holpur House, New Delhi.

4. Sri K.K. Tiwari, M.E.S., No. 430019. )jAII posted
in the office

5. Sri R.S. ~attar, M.2.S. No. 304475. of G.::.(P.)
~Nevy , De Ih i,

6. Sri S .K. Saxena, M.E.S., No. 232007 ) Cantt •

7. M.E •S. 306315, P .C. PAUL,A.E •
0:inc Bra nch , Army H .Ci., New Delh i .

)y 8. M:E.S. 307393 K 0 fAUL A E
EF'lC Branch FALAM,NeVIrk Ih l cantt.

r.T.O.
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9. ~".~.S. 440151, DAYARAM, A E
G.,c (South) FALAM,W~~ Delhi Cantt.

10. M.E.5. 440090 N.N. BIS\YAS, A E
C E DZ , De Ih i Cant t .

1 i . M.S .S. 3("'2007, M L JAIN, A c
Einc 'E'3raiieh. .Anmv 'H:C, 'New~Delh:i:.

12. M.E.S. 210812, FATEHSINGH, A.2.
G E (P) No.1' Jodhpur (Rajasthan)

13. M.S.S. 306525, R.S. RANGEELA;A.E.
e .E • (A F) W A e, JALAN!11AR.

14. C. S. Sandhu , A. S •
e.:: . (A F) WAC, JALANr:HAR.

15. AvrAR SINGH, A E
e E (A F) W A e JALANr:HAR.

16. M.S.S. HARNEKSINGH, ~ E.
C v·,r E ~\-\RITSAR•

1 7. M. ~ . S. N p. AGGAR'\'AL, A E
G.S., HALWARA.

18. M.E.S. INDER SINGH, A E
G. c HALWARA,New Delhi •

( Through Sri Satish Mandhyan, Adv (For Official
respondents.

and
Sri Rakesh Pan~ey, Adv. for Privat respondents.)

• Rs s r-onderrt s ,

Order (Rese rve d)

(By Hontbi~ Mr. S. Dayal, M~mber (A.)

This application has been jointly filed by

five applicants vih o have been workinq as Assistant

Executive Engineer in Military Engineering Service

for the following reliefs:-

(1) Issuance of a direction to tha respondents to
promote the applicants to the post of Executive
Enqineer in Military Engineerinq Service retros-

w.~ •
pe c't Lve Iv Zfr om the date promotion was due along
with consequentia 1 benefits.

(ii) The respondents be di re cte d to act strictly
in confirmity with S.R.O. 4-2 dat~d 9.7.91
,,'hile filling up the vacancy in the post of A.E.

~ in M.E.S. .,ho be long to Civi lian officers and
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to maintain the quota of 213 vacancies earmarked
for A.S.~. of M.B.S. while filling the existinq
vac anc ies •

(iii) Issuance of a direction to the resp6ndents to
restr.ucture the promotion system of departmental
promotees of Engineer Cadre in the sense that
it is made similar to that Surveyors Cadre.

(iv) To issue an order or direction of suitable
nature commanding the respondents to grant three
upgradations in pay scale after completion of
4,9 and 13 years of service as recommended by
the Fifth Central Pay Commission.

2. The applicants have claimed that they were

re cr uited by the Union Public Service Corem i.s sien

through combined Enqineering Service Examination.

This examination is conducted for recruitment to
various department sl service s such as Indian Rai lways,

Post and Telegraphs, Indian Ordnance Factorie s ,

C.P.W.I)., Central Electricity Authority, Central

Water Commission, All India Radio, M.S.S. etc. The

a pp l.Lcarrt s claim that they have been selected as

'jti-

Group 'A' Officers through this examination. The

applicants claim that it was mentioned in the Prospectus

of combined engineering Services Examination that the

a pp licant s wouId be initia lly apoo i rrte d as Asstt.

Sxecutive Engineer and v'il1 be promoted as Executive

Engineer within six years of service or under. The

app l icants c 1aim t.hat the Ministry of Def ence ha s

Un-ie r Section 192 of the Army Act 1950 made requlations

notified in S.R.O. of 19-E. date'"! 31.7.~9. In the

schedule of this S.B.O. number of post s , appointments

and percentage of Army Officers has been given.

~ Scha du1e I of the S. R. O. shows th at numb.r of post s
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are 890 out of which 445 are to be filled up by

Civilian Officers. Under Sche~ule II 2/3 of the

posts of Exec utive Enqineer are to be filled up by

non se Ia ct.t on basis amongst Asstt. Executive

Enqineer with four years of renular service and

1/3 posts are to be filled up from amonqst Asstt.

engineers. It is c Ia Irre d that this has without
,

exception been done for a number of years. Ho~ever,

no D.P.C. was he11 for promotion since 1997. It is

claimed that Engineer-in- Chief Army Head Quarters

have issued letter No. 41254/policy/E-IB dated

21.? .91 laying down career planning
policy in M.E.5. Civilian Officers.

an'; posting

It lays down

that the endeavour I.Mi11 be to grant first promotion

to fresh entrants after four years of service. It is

a Lso claimed that the Fifth Centra 1 Pay Commission

sugge sted that Group fA f Cadre should be given thre~

upgradations in three pay sca Ie s after cornp letion of

4, 9 and 13 years of service. It is claimed that the

a pp 1icants ",ho are A.Es • are not be ing promote d

a Ithough they have been completed 8 to Ie years

service in the post of A.E.E. that they should

have been rromoted after completion of four years of

service. The applicants have drawn analogy of

t" AFC/EcSurveyors Cadre because some 1.mes .-....... "~. are

also made to perform the duties of Surveyors Cadre.

It is claimed that the batchmates of the applicants

and even junior officers have been promoted in the

rank of Surveyor -o f works eq uiva lent to Exec uti ve

Engineer while the applicants are being made to

mark time. It is c Ia trre d that recruitment of

S d 1." also throuqh the same examination.urveyors ca re s

The applicants have mentioned that channel of promotion

Q in Surveyors Cadre is that junior surveyor ••orks
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(A group 'B' post. in the same scale as that of

As stt , Engineer) are promoted to Asstt. Surveyor of

Works ( in the same sca Is as to that of As st t .

Executive ::noineer wh i ch is group • \ f post). The

applicants claim that at present the Asstt. Engineers

are getting two promotions therefore the promotion

system of departmental officers in Engineers Cadre

require s re s't r uct ur Lnq , It is c laime d that in

pa r a Lle I services like Rad Iways , C.P.W.D., In:lian

Ordnance Factory, FOst and Te leqraph etc. the
to -

promotion /se ni or sc a Ie is taking place on or before

completion of stipulated period of service which is

four ye ars afte r se nior sca Ie and 8 to 9 years for

the ne xt sca Is , It i s 0 laimed that many of the

batchmate s of the applicants are t "0 posts .hiqher

than the applicants. The applicants claim~that they

have come to know that a move is underway to

increase the quota of Asstt. Enqineers i.e. depart-

mental promotees and to appoint them in the vacancies

which are to be filled up by A.E.E. of M.E.S.

The arplicants have represented but no action has

been taking by the respondents to redress their

arievances. It is alleged tha~ the respondents

intended to pass neces serv orders filling up all the

vacancies in the post of 6.E. of departmental

';i

promotees ""ho are A.Es ,

3. The argurrents of Sr i S.C. Budhwar for the

applicants and Sri Satish Mandhyan an~ Sri Rakesh

Pandey for the respondents have been heard. The

pleadings have baen perused. The part.ies have chosen

to fi Ie written arguments which a long with the

arguments made before us have been considered.

4. f'le do not propose to consider the re lie fs
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No. III and IV. Re lief No. III is for amendment of
Recruitment Rules. The applicants have c Iairre d
a relief No.1 and II under the existing Recruitment
Rules, therefore we can not pass orders after consi-
dering the existing Recruitment Rules and also
directing the resrondents to amend themo We also do
not propose to adjudicate relief No. IV which seeks
a direction'to the respondents to act upon the\..

Fift~ Central Pay Commission. The l
Fifth Central Pay Commission had ~

recommendations of
recommendations of
made sometims back and have aLreadv been implemented 0

It is not known or brouqht on record as to whether
this particular recommendation has been accepted.
In case such a recommendation has been accepted, it
would require action by way of amendment to Recruitment
Rules. The apJ:'licantsmay make suitable representations ';i'

before the respondents 1Fhomay .c onsLdar and pass
orders on their representations as deemed fit. An
order on these two reliefs sought in this O.A. is
neither called for nor germane to the controversy
raised in reliefs sought as relief No.1 and II mentioned
earlier.

5. The controversy with reqard to promotion to
the post of Executive Engineer from amonqst A.E.Es. and
A.Es. is a short controversy and is the main
reason for fi1inq of the O.A. The controversy revolves

,round the interpretation of S.R.O. 4-E. This S.R.O.
has been notified under Artic Ie 309 of the Constitution

~ L-
for re2~~ng th~ metho~s of recruitment anj the
conditions of service of persons aprointed to Indian
Defence Service of Enqineers subject to regulations
notified in S.R.O. 19-E dated 31.789 relating to the
number of posts, appointments and percentage of Armytl Officers of the cor~~ of Enqi ne er 5 in the Mi11t arv
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cnqineers service -jepartment. The relevant rule in

this conne ct i on is rule 7 of the S.R.O. which relates

to future maintenance of service an') lays down as

follows :-

It Afte r the c o-rmencement of the. S9 rule s
the vacancies excludinq the vacancies
reserved for A rmy Officers under the
MiIi tary Engine er SeriicQ (Army Fer sonne 1 )
Regulations 1989 shall be filled in the,
manner as provijed in Sche du Ia 2,3 anrl 4.
Schedule 2 to 6 of S.R.O. mentions the minirnun
e duce t i ona I qualification arid age limits for
direct recruits to the post of Asstt. Executive
Enqine er Gr-oup A to be fi l Is d up on the
r9sults of the examination to be conducted by
the Union Public Servic~ Commission.

Schedule 3 which is particularly relevant in this

case lays dovn with r eoar d to Exedutive Enaineer.'

( 3000-4300) that the post shall be filled up by

promotion and 66 2/3 percent post vere to be filled up

on non selection basis from the grade of Asstt. Executive

Sngineer ¥hiie 33 1/3 percent posts to be filled up on

selaction basis from~the grade of Assistant En~ineers.

Schedule 4 gives composition of Group A Departmenta 1

Promotion Comrnitte e. Thus the controver sy bo i Is down
l- Ww-t..

to interpretation of Rule 7 an-i Schedule 3. ~ Aone

to read Schedule 3 in isolation,the interpretation

could have been that the future maintenace of service

v,as to be done in such a way so that 66:? /3 percent

of posts of Executiv~ Enqineers \J'~ereoccupied by

officers promoted from the cadre of Asstt. Executive

engineer and 33 1/3 percent posts in the same cadre

wer e to be occupied by officers promoted from the grade
to~.-i':"

~ of Asstt. Engineers. The ~ of this interpretation

is stre s se d by the re spondents when they contend that

the number of the officers promoted fromthe orade of

~ Asstt. Enoines r s in the cadre of Executive =nqineers
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has progressive ly c orne down which can not be the

intention of the re s pon-ie rrts in making the rule.

We can not accept this contention because Sche jule III

can not be read in isolation and has to be considered

along with rule 7 of S.B.O. 4-E. Rule 7 clearly mentions

that the vacancies were to be filled up in the manner

provided in Schedule III. Thus the proportion of;:> : 1, \..
in the ca dre of Executive Engineers was to be\Cl~portioned

from the vacancies which arose from year to year for

Asstt. Executive Engine~rs and Asstt. 2ngine~rs

respectdve ly. It is true that Schedule III mentions

the word n Posts" and not" Vacancies" but the word

"Posts" has tobe considered in the context of

rrovisions made in Rule 7 of S.R.O. 4 -E and would mean

of posts which had falle~ vacant during a particu~ar

year. The contention of learned counse I for theofficia I

and private r e spon derrt.s that Schedule III provided

',..

for two separate groups in the post of Executive
l.-

engineers_One of which consisting of 297 posts to be

fi lIed from amongst Asstt. Executive Enqdneer s an-i the

other group consistinq of 149 posts to be filled up from

amonqst Asstt. Engineers can not be accepted if rule-7

is read along with Schedule III. None of the parties

has c oraevup with the number of Asstt. Exec ut ive

enqineers and Asstt. Enaineers promoted to the post ~f

,Execut ive Engineer s at the time of i nit ia I consf it u-

tion of service. Evan-if Executive Engineers cadre

consisted of 297, Asstt. Executive engineers 207

officers rr omot.ed from amongst.Asstt. executive

Engineers and 148 officers promoted from amongst

Asstt. Engineers at the time of initial c ons't Lt ut.Lon ,

the application of ratio 2: 1 would have cb anoe d the

rroportion progressively Qiven the situation that

~ the Executive Enaineers promoted from amonast
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Asstt. Engineers retired earlier than those promoted

from amongst Asstt. Exec utive Enaineers. To say that

this was not the intention l"S n th"n h" h tsme 1 9 ~ lC can no

be accepted. If such was the intention ,it could have

been made clear in Rule 7 by stipulating that an

executive cnqineer's post falling vacant due to

promotion of Asstt. Executive Engine er was to be

filled up from amongst Asstt. executive Engineer if it

fe 11 vacant and a similar provision c ou Id hav~ been,
w i tb regard to executive Engineers post which v-as

" " t-- A<b~~~t- .
f dLla d up by pr omot.t on from amongst .~ Englneers 0

Once promoted to the cadre of Exec ut ive engineer s,

Asstt. ":ngineers as we1) as Asst t . Executive Enqi.ne er s

merge in the one group and distinction can not be made

nor separate identity maintained. Hence posts falling

vacant can not be attributed to as falling vacant

on account of promotion retirement, death etc. of

Asstt. Executive Engineer or Asstt. Engineer. Therefore,

the only loaical interpretation of S.R.O.-4 E would

be that Schedule III is coverned by provisions of

Rule 7 and t.hs word post in Schedule III has to be

interpr~ted as post fal~ing vacant.

6. Another argument of learned counsels for the

resronde.nts is that Ministry of Personnel, Public

Grievances anj Pensions Office Memoran:.:!umNo. 36Cl12/2/

96-2stt. (Res) dat2d ; .7.97 sets at rest the controversy

of promotion in the basis of posts or vacancies.

Vlhilc maki.nq this contention, the respondents themselves

admit that the Office Memorandum of th3 Department

of Per sonne 1 re late s to re se rvation roster which has

been made post, based in order to implement the

Apex Court judgrrent in the case of R.K. Sabharwal

Versus State of Puhjab. It was contended by the

~ res pon dent 5 th at th ey now maintain a roster for
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297 posts to be filled from amongst Asstt. Enqineers.

This argurrent is er rene ous because the Supreme Court

.Judqrnerrt be tv.•.een R.K. Sabharwal and the State of

Punjab did not consider the controversy which Ls

the subject matter of O.A. before us and, therefore,

it can not be taken recourse to for justifying

the action of the respondents in en ime r at ino

a 11 the 58 posts as the rost s to be filled in by

promotion of Asstt. Enqineers. The Office Memorandum

is merely an executive instruction which cannot

be taken as amending the statutory rules. The rosters

are maintained for various posts- Bxecutive cnqineers,

Asstt. Executive Engineers and Asst.t , Engineers. COce

an official is promoted to the cadre of Executive

Engineer, he looses his identity as Asst t , Exeuctive

Engineer or Asstt. Engine er and element of re se r ve t.Lon

will be fulfilled if a candidate from either of tl1,e

two feeder cadres belonging to the specified

community is pr omc+ef • Paragraph 4(c) of the Off'ice

Memorandum dated 2.7.97 ",.Jill not be applicable firstly

because it is app Id cab Ia to a case where some r-:osts

are to be filled up by direct recruitment and some

by ~romotion wrich is not the case here as both

Assistant Exeoutive en0ineers and Assistant Sngineers

are promoted to the cadre of executive Engineer.

Secondly, such an interpretation would be against

the provisions of S.R.O. 4-:: in the present case.

7. Yet another argument a1vanced by learned

counsel for t'-1e official respondents was that the

Principal Bench had observed in O.A. Ll-05/98 while

dismissinq it that only Assistant Engineer by promoted

as ~xecutive engineer till they attain 1/3 share is

~ er quab is • The 1earned counse 1 fer off ieial re spendents
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claims that there was no infirmity in the decision

of the respondents to fill up all the 58 vacancies of

Executive engineers by promotion of Assistant

engineers. It can be clearly seen from the findings

we have arrived at in the previous two paragraphs

that this contention of learned counsel for the
~~

Official respondents is totally unt~nable. The

respondents themselves had been following the policy

of filling up 2/3 vacancies from amongst Asstt ,

Executive engineers and 1/3 vacancies from amongst
\-- \r.\1M JLCL-

Asstt. Engineers ~ holding D.p.e. for filling up

vacancies. They have suddenly made a turn about

without justification in the matter of filling

up these 58 vacancies.

8. The learned counsel for privat respo~dents

has raised another issue that Scheduled Caste officers

belonging to a cadre of Asstt. Engieneers can be

justly dealt with only in case of 58 vacancies are

filled up from amongst A sstt. Engineers anj the

number of 148 officers worki.n q as Executive

Engineers from the cadre of Asstt .Engieneers is

reached. This issue has already been indirectly

answered in an earlier paragraph. Hov\lever, it may

be mentioned here in connection wit.h this contention

that the Scheduled Caste Officers be longing to a

cadre of Assistant Engineer can not claim any right

better than that which, is available to all Assistant

Engineers in the cadre because they are only a

subset ·of the set of Assistant Engineers. We are

clearly of the view that filling up of posts falling

vacant in the proportion of 2/3 from Executive

Engineer.s and 1/3 from Assistant Enqeineers is the

\ only ratio provided in S.R.C. 4-E.
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9. In view of the above, we partially
a 110\11I the O.A. to the extent of directing the
resrondents to fill up the vacancies in proportion

Exec utive
of 2/3 from Assistant /Sngineers and 1/3 from
Assistant Engineers on the basis of provisions
of S.R.O. 4-E. There shall be no order as to
costs.

,--:L'1-'\. ~,..... ,
Member (10 )

~~
Member (A0)

Naf'e e s ,


