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Allahabad : wted this 2%®th day of Jahuary, 1999
Uriginal Application No, 3 of 1999
(OST. V-1 WS P

Hon'ble Mr, S.K. Agrawal, J.i,
L{nnlh]g ME. G ﬁanalﬂ:ishﬂaﬂa A M

Mohit Pradhgn
5/o0 Late Sri M.N. Pradhan,
Resident of 50, Fagore lown,
Lity & wstrict-allahabad,
(Sri K, u Khare, Advocate)
. « o o o Applicant
Vérsus

1. The Adaitional Lommissioner of Income Tax
All Babad Range Allaghgbad, '

2o sri H, 4 wivedi, Adgitional Lommissioner of lncome
Tx, Allahabad Range, Allahabad,

3. r, V.K. Gupta,
Chief Lommissioner of lncome Tay,
Lucknow,
4, The Lommissioner of Income Ijx, Allahabad.
Be ori n.K, Srivastava, the then commissioner
of iNcome Tax Alla abad, [:l;rEsEﬂtly postled
as Lommissioner of lncome ax, bBombay,

6. The Union of ingia, through Secretary (Fingnce),
Ministry of Finance, Wew Lelhi,

(Sti N,B, singh, Aaqvocate)
. « o o ooilespbngents
UR pDER

by Hon'ble Mr S.K. Agrawal JoM.

i in this application filed uncer Section 19 of
the Aaninistratiye Iribunals Act, 1985, the applicant
makes a prayer to quash the oruer of trghsfer issued

by responuent no,) aated 31-7-1998,

D An interim prayer was also mage to stay the
operation of the impugned oraer of transfer dated
31-7-1998 passed by respondent no,)| during the
penagency of this VA,
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given a show cause notice to sri H.K. singh, Tax Asst,,

ward vi with a view to penalise the app],icaﬂt. The

- 2 -

3, In prief the facts of the case as stated by
the applicant are that the applicant was initially
appcinted as lncome Tax lAspector and was promoded
as +ncome Tayxy Officer , The work and congduct of
the applicant has been quite satisfactory, Ihe

applicant while working as lncome Tax Ufficer was

who in retzliation abused the applicant in the Uffice

Hoom making demand of withgrawal of show cause notice,

The applicant intimated to the Additional vommissioner,
Ilncome Tax for the said incigence put no action was
taken, Therefore, the applicant lodged a F.l,d,at

P,5, but due to persuation of the Union, the vommissioner
of Income Tax issued an orger on 2-4.1996 that 1, 1,0,

wart Ist shall also exercise the jurisdiction of 1TU

applicant filed Tthe UA No, 412/1996 before this Iribunal

ana this Iripunal was pleased to grant an ad interim

orger in favour of the gpplicant, But no WOI;K ot 1Iu

wara Mo, vl was assigned to the applicant, The applicant t

fileqd a contempt petition which is pending, Thereafter,
the applicant was trangferred on the post of Junior
Assistant Registrar (ITal)in total contravention of the
established iwoms, The applicant was again transferrad
vide orger aated 5.8-1997 to the post of Income Igay
Ufficer (Auait), varanasi ana the ‘applicaﬂf- was relieved, |
[he oreer was obtained by the .ommissioner of lncome
Tax by misrepresenting the incorrect fact maliciously

to the Lhief Lommissioner of Income Tax,Lucknow, It |

___"! - -_

is stated that the applicant was paid arrears of

salary and cearness allowaNce on gccount of implementation

‘Llate.
of Pay “ommission recommﬁndations,mhéreas. other empl oyees
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were paid the same earlier than the applicant and this
late payment has caused haraship to the applicant as
his father died aue to lack of proper medical treatment |
and paucity of funags, It is also stated that vide ’
orcer dated 26.3.1996 of the Chief vommissioner of |

Income Tax, the applicant was given awara for his 5

ex.eptional performance alongwith other officers, Ihe S|
applicant was again tralisferred from the post of lncome ‘

Tax Ufficer (Audit) varanasi to P, A,0, Allahabad on |

212~ ——-1997 without any request of tne applicant at |

that time and the applicant was also given charge of

Income [ax Ufficer, wargd No, VvVl where he gave record |

performalice, It is stated by tne applicant thnat ori

Rajiv Lev, took over the charge of the Lommissioner
Income Tax on 23.7-1998 ana respongent no,3 summoned

the applicant at Lucgnow on 20.7-1998, Sri Rajiv j
ey also went there gug returned on 30-7-1998. 4t is
furtner stateq that sri Rajiv Lev asked the applicant on

0-7-1998 to withaoraw the LA as well as the cor;empt

petition otherwise he will thereaftertransfer the applicat

and same was repegted on 31-7-1998 by respongent no, ) because 'l
tne applicant gid not follow his instructions, It is | \

stated that the impugtied orger of transter was issued

in colourable exer.ise of power, 5ri K.G Khare,
assuned the charge on the same dade at about 6 P.M,
where as thne gpplicant did did not hagye even right of
representation, The applicant filed a Misc, Application

— praying tor stay of the operation of the order dated

3]=7-1998 alongwith an amendment applicabion ang this
[ripunal after hearing the arguments passed an orger
on 6.8-1998, It is also stated that the impugned order

of transfer is illegal anNd is bad in law ang, was passed

with malafice which is liable to be guashed,
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4, Tnis Iripunal vige orger categ 5-1-1999 dismissed
the M.A #0,2457/98 for amenment with the cirection
that the gpplicenimay file fresh U, A, iherefore, the r

applicent has filea this fresh V. A

S.- & short counter was filed by the respongents, Iin
the short counter ;ffiaavit, the respongents have genieg
all the allegations of the gpplicgnt, It is stateg in i 3
Ua %0, 6)8/1998 the aspplicatien for amenmment ang the
stay for operzticn of the impugheéd orcer of trafsfer was
re jecteg viee orcer astea 5-0)-1999 afc the stay orcer
issueg On & 8. 1908 was vacasléad anag in view oOf the |
vacation of silgy orcer, the cepariment mage arrangegents {
girecting sri J.n., Gupta, income Ilsyx Ufficer to resume g
the charge of Incoge Iax Ufficer ward No, 1l  Allzhabad
who storted funciioming, Ihe apglicant gia mot perfommed
aly worg after vacetion of the stay orcer, It is a2lso Il
statec tht the impgugnea orcer of transfer goes not l
sfiffer from lack of jurisciction ang was MOT gctugted |
with malice, Ihe igpugneg orger of transfer was passed | r
for smooth runming of the cffice work and the | ‘
prayer of the applicant is without any basis ang, 4

therefore, is liaple 1o pbe rejecteq,

6. A supplementary afficavit was also fileg by the ii‘
. = !
learneg counsel for the apglicant, after concluging !
srguments on 12.1.1999, which was placed on recorg L_,
' 'g "'9\ Te Leagrneqg counsel for the agglicant has contenged -

that the igpugnea orger of transfer gateg 3]1.7-1998 is
illegal, arpitrary and mzlafice on the part of the

respongent zuthority ang it is the 5th transfer guring

the short spah Of one year, Inerefore, the operation /
of the orger pe stayec til]l the disposal of this VA, ™

‘e has also submilted that the impugned orger of
transfer was stayea by this Iribunal vice orcer
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dated 6.8-.1998 passed in UA No,618 of 1998 and the

present U, A, wag filed only because the Tripunal "
rejected this amenament applicsnt with g liperty

to file the fresh UA,
8, In support of his contention he has referred :. |

(i) Hans Raj S Jain vs, st_te of Maharashtra,

1993 Sl 334,
(ii) sB Pannu vs, UUL & Urg, SLJ 1998(2) PB Nu P, 145,

(iii)Abani Kat Hay Vs State of Orissa, 1996(32) AlC
Pt -]D-
(iv) M, Shanker Narzin vs, State of Karnatak,

1993(1) SU. P14, 1

9. ©Un the other hanu, learneéa lawyer for the '
respondents while opjecting of the zrguments as
submitted by the learned lawyer for the applicant has |
argued that the impugned orcer of transfer was ofly

ah orger passed by the competent authority for smcoth

ruaning of the official work, [he impugned order of

transfer is not causing any hardship in any manner to

the applicant, Therefore, there is no basis to interfere
in the impugnead oraer of transfer, ln support of his ¥

contention he has referred to :.

(1) M, Shanker Nara.in vs, State of Karnataka, |

(ii) Union of India & Urs Vs, sL Abbas, AIR 1993 SCu -\u__

|

2 3 N 2424, |
|

7 ____—  (iii) WI & Urs Vs, NP Thomas, AlR 1993 Su P, 1605, |

(iv) Laxmi Narain Mehar Vs, WI & Ors, (1997 5W.(L8S) 1,
P, 643,
(v) Rajendra Ray vs, W1 & Urs,(1993) (1) SU- 148,

10, we have given thoughful consicerationsg to the

rival con®ntions of both the psrties and also perused
the whole record gnd legal citationsg by pboth the
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counsel,

11, Ihe applicant has also filed an application to
implead Sri Hajiv lev agzinst whom malafices have been
imputed, The agpplication was filed after hearing
arguments on interim prayer, No orders could be

pass€a on this application so far,

124 lhe reply to the same has also been filed which
is on record, fhe same will be disposed of after
hearing the arguments of both the sides in due course
of time, Ihe other MAs filed by the parties after
hearing the arguments on interim prayer were also to be
digposed of after hearing both the sides in due course

of time,

13. 4in B.o Panu vs, WI_ it was hela that freguent

transfers without reasons are malafiae acfion ang the

wourt can lift the veil in such matters,

14, 1 n N t was held by the Hon'ple
Supreme Court that it cannot always be possible to
gemonstrat® malicrlin fact withfull ang elaborate
particulars ana itmay be permissible in an gppropriate
case to graw reasongble inference of malafide fram the
factls pleadeéda and established, Bul such inference must
be based on factual matrix and such factual matrix
cannot remain in the realm of insinuati, surmise or

conjecture,

153 In WI vs, S.L. Abbgs it was held that

that the guigelines issued by the .Governmentgo not

16, in Abbani Kant/vs, State of Upisca the Hon'ble

Supremeé Court held that it is settled lww that a

transfer which is an incigent of service is not to

L —————. . — L
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be interferea withpy the vourt unless it is shown to pe |

clearly arbitrary or vitigted by malafices or infraction

of ally processed norms Or princile governing the

transfer,

17, In Hajenqgra Roy yvs, UVl it was held by the Hon'ble|

supreme wourt that a transfer orcer which is not
malafice ana not in violation of service rules and
issuea with proper justification cannot be qguashed

by the vourts

18. Un the basis of the above l@gal proposition,

it is clear that the Hign UOurtg/fribunals can only
interfere with the oreer of transfer if it is passed
with malafide intention and against the violation

ot professéd Norms and rules of transfer, The applicant
filed this UA as a result of orger dated 5-1-199

passed by this lribunal dismissing the amendment

application no,2457/1958 anNd also vacated ‘the interim
orger dateg 6-.8-1998 and it was observed that the
applicant is free to challenge the orger of his }
transfer datea 3}1-7-1998 by way Of another U, A, Vige
orer dated 6-8-1998, operation of the impugned orger

of transter was stayed by this Iripunal and the |
respongents were directed not to execute the orger

of trangfer dated 31-7-1998, It is important to

mention here that in the letter dated 5-1-1999 issued

by the lncome Tax Uffice, Allahabad, the applicant

was shown as lncome lax Ufficer, wara No,I1l  Allahabad,
Therefore, the contention of the respongent that the

chargé has been assumed by somé.one else, appears

to pbe qouptful,

19. 4n the instant case, admittedly, it is the s5th

transfer of the applicant within a short span and




-8-

for which no reasons have been assigned by the
responaents, Nowhere it is mentioned in the orger

of transfer that the same was issued in public
interest, what was the public interest that has

not been madé very specific in the impugned order of
transfer, Frequent transfers although not shifting from
one station to another do effect the image iu service

of the employee concerned, WNothing has beel said about
the adverse conduct, pehaviour ana efficiency of the
applicant so as to become a ground for frequent transfers,

Rather the applicant has stated in this O,A, that he was

"given a reward for his exceptional performance, w hich

is not geided by the respongents, The manner in which

the impugned order of transfer was issued, executed and
non.payment /late paymant of arrears of his salary on
account of implementation of vth Pay L ommission

recomme ndations estaplishes the fact of malafige on the
part of the respongents, No doubt, the respondgents are
having powers to transfer the applicant put it is expected

from Khe respongents to use these discretionary powers

judiciously and mot arbitrarily, Prima-facie this [Iripunal

feels inclined to interfere in the impugned Urger of

transfer on the basis of the reasons merkioned above,

20, we, therefore, allow the interim prayer of the

applicant and stay the operation of the Orger of Transfer

dsted 31,7,1998 till further orcers, However, this Order will

not preclude the wompetent Aufhority to transfer the

applicant in public interest in future,

M I 28\
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