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.L.N IHl: ~ENiri.AL A~INisfrlAfl vE IrllB~AL., ALLAHABA41 ..... 
All•hab4id: ~ted this 2.~th day of January, 1999 

uriginal Application No. 3 Of !999 

J)..sfrtic,I ; hl..LAHt\BAD 

Hon'ble Mr. ~.K. Agrawal, J.,~ 
Hon• hl e Mr.l:.i. fiamekrishnaO•J, A.M. 

Mohi t Pradh6ll 
~;o Late Sri !'4 . r~. Pradhan, 
rlesident of 5QLiagore Town, 
vi~ 6. astric Allahabad. 

(sri rl. u Khare, Advocate) 

versus 

••••• Applicant 

1. lbe Adai tio na! '-'~missioner of Income I ax 
Al.l;ab•d Range, Allahabad. ~ · 

\ 

2. !)ri H. U ~ivedi, Addi tiona! t,ommissioner of Income 
fax, Allahabad rlange, Allahabad. 

3. 

4. 

5. 

u:. v. K. <.:aup ta, 
t,hi ef '-'Oillmi ssioner of lncome Tax, 
Lucknow. 

Ihe t,ommi ssioner of Income Tax, Allahabad. 

~ri rl.K. Srivastava, the then ~ommissioner 
of lnc~e !ax, Allanabad, Qresently posted 
as ~omrnl.ssl. oner of lncome -rax, Bombay. 

6. The Union of lndia, through s ecretaxy (finance), 
Ministxy of finance, New .lJHhi. 

( St.i N. B. Singh, A avocate) 

•••••• Resp~ndBnts 

1. ln this applica tion filed unaer section 19 Of 

the Actninistrati~ Iribunals Act, 1985, the applicant 

makes a prayer to quash the oroer of transfer issued 

by responaent no.1 aate d 31-7-1998. 

2. M interim prayer w•s also maae to stay the 

aperation of the impugned oraer of transfer ctate d 

31-7-1998 passed by responaent no.1 during the 

penaency of this UA • 
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3. In ·brief the facts of the case as stated by 

the applicant are that the applicant was initially 

appointed as lncome Iax Inspector and was promoted 
' 

as ~ncorne Tax Officer ~ The work and conduct of 

the applicant has been quite satisfactory. The 

applican~ while working as Income Tax Ufficer was 

given a show cause notice .to ~ri .tt.K. !)in§h, Tax Asst. • 

who in retaliation abused the applicant in the Uffice 

ri.oom making c:temand of withdrawal of show cause notice. 

The applicant intimated to the Additional vommissioner, 

lncome Tax for tne said inciaence but no action was 

taken. Therefore, the applicant lodged a F.l. rl. at 

P.~. but due to persuation of the UOion, the ~ommissioner 

of Income Tax issued an ord8r on 2-4-1996 that I. r.o. 
••art lst shall also exercise tbe jurisdiction of ITu 

I 

V•ard vi wit~) a view to penalise the applicant. The 

applicant filed the UA No. 412/1996 before this fribunal 

ana t.his Tribunal was pleased to grant an ad interim 
• 

orc/ilr in favour of the applicant. But no worK ot I Tu 

ward 1\Jo. vl was assigned to the applicant. The applicant 

filed a contempt petition which is pending. Thereafter, 

the applicdnt was transferred on the post of Junior 

Assistant Registrar (lTA}:)in total contravention of the 

est.ablished '<>rms. The applicant was again transferred 

vide orc;Jer aated 5-8-1997 to t.he post Of Income Tax 

Ufficer (Auait}, Varanasi ana the applicant was relieved. 

fhe . or~r was Obtained 1:¥ the v~issioner Of lncOrQe 

Tax by misrepresentiny the i~orrect fact maliciously 

to the ~hief ~mmissioner of Income Tax,Lucknow. l t 

is stated that the applicant was paid arrea;-s of 

.salary. ahd d9arness all 014ance on account of implementation 
· · ,tlate. 

of Pay ~Qnmi ssion recommendationstwhereas other emJJ,. oyees 
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were paid the same earlier than the applicant and this 

late payment has caused haraship to the applicant as 

his fat.ner died aue to lacK of proper medical treatment 

and paucity of funas. It is also stated that vi d& 

orc:Jar dated 26..3-1996 of the l,hief \JOlllmi ssioner Of 

Income Tax, tne applicant was given awara for his 

e~eptional performance alontJNith other officers. The 

applicant was again trausferred from the post of Income 

Tax ufficer (Audit) Varanasi to P.rl.Oo Allahabad on 

2-12- --~1997 wi tnout aot request of tne applicant at 

that time and the applicant was also given cnarge of 

Income fax ufficer, Hara No. vi where he gave -record 

performauce. It is stated 'rf.J tne appli.;ant. that ~ri 

rlajiv ~v, took over tne charge of the \JOmmissioner 

Income Tax on 23-7-1998 ana responaent no. 3 summoned 

the applicant at L~t<.now on 29-7-1998. ::>ri dajiv 

~v also went there .. 1a'!C1 returned on 3J-7-1998. lt is 
• 

fu.rtner statea that ~ri rlajiv uav . asKed the applicant on 

~- 7-1998 to wi thoraw the '-'A as well as the conempt 

petition otherwise ne will thereafter t ransfer the applicat 

and same was repeated on 31-7-1998 'r:1f responuent no.1 because 

tne applicant di.d not follow his iustruc.;tl.ous. It is 

• 

stated that the impuyued or~r of transfer was issued 

in col ourabl e e xer"i se of power. ::>ri K. 1.:1. t<Jlare, 

ass uned the charge on tne ::.arne daae at about 6 .P.M. 
' 

where as tne applican·t did did not haye even right Of 

representation. The applicant tiled a Misc. Application 

• 

praying tor ::.toy of the operation of the order dated j 
31-7-1998 alongwi th an amendQent applica'bion and this \ 

fribunal after hearing the argunents passed an oroer 

on 6..8-1998. It is also stated that the impugned order 

of transfer is illegal and is bad in law and, was passt9 

with malafide which is liable to be quashed. 

-
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4. TDis f.d buncl ·i e oruer c.at~a 5-l-1999 oi s=i sse a 

t.tl~ .t_.,_ •0.2457/98 for uenc:Den~ fti~b t:ne cirEc't.icn 

~ho~ t.he ~pplicantc.z,· file f .cesh • A. ihere:ore. <tne 

apl=!icant h4s filea ~his fresn u.~ 

5. «" sN)rt; counter •as filec by t.he responcents.. ln 

~he short. counter -aff~ aavi t, "t.he responaents bave aenieo 

all ~ne allegations of t.he ap~licc:nt,. l t is sta~ec in 

"" -'o. 6J.Bj L998 tc:e a;:piicatiCID for a:a~ncsent ana the 

isst.~a on 6..8-1.998 -.as vacat.~a. cna in vie.. Of 'the 

vacation c.f stay oroer, t.ne ~part.-en~ :!aae arrange~en~s 

Q.i.rec~ing .7.lri. J ,. r.,. ~pta, inc.()Qe fax Lfficer to :restae 

"the char~ Of l~c::~e fax vtficer •arc · o.II, Allanabaa. 

·•r.o s~art.eo fun:t.ioning.. Ibe applic.anl. Qic ~t. pc=foil:leo 

an; ""or~ •ft.er vacation of t.he stoy oroer. It. is also 

s<ta~eo tnat t.he h p uift£-a or-cer of transfer cces ~ 

ita :Jolice. ~he ig;:.u.;nea oraer of transfer ·~s passec 

fer s::ootb r\4Rniflg Of "the office -.o:~ ona t.be 

preyer Of "t* a~pican~ is Ai~hou~ aft] tas.is an~ 

~ne~=orE, is liahl e to be re jec~ea,. 

6. rl supp!Emental:"f o.ffi oevi t 1tas also file a by ~ne 

.! carneo cotflsel for tbe a~l.icant, af~er concl u'""'J ng 

argu:!.~nts on 12- l - J.999, which •as pl.aeed on recor~ 

7. LearnEa counsel for the af.f.].icant bas conten~<l 

t!".a"t "t.he iapugnea oraer of trans£e.r c.a~ea 31- 7- .1998 is 

ill ega.1, a rei trar1 ana ac:lafice on ~be part Of tne 

r.espoocent autbori~y anc it ~s ~be 5tb transfer auri.ng 

~oe short span Of one year. ine.refc:e. ~~ o;:erat.ien 

Of 1:oe oraer oe stayeG til..l the disposal of tnis vA,. 

.i1e has also subzai"t~ea ~nat. ~ne i~u?tea oraer Of 

~ransfer fllas st.oyea [1f 'this lrl.b~l viae oraer 
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dated 6..8-1998 passed in UA No.618 of 1998 and the 

present u. A. was filed ol'\l.y because the Tribunal 

reject.ed this amendment applicant with a l .iberty 

to file the fresh OA, 

a. ln support Of his contention he has referred :-

(i) Hans ft~j s Jain Vs. ~tate of Mahar~shtra, 

1993 ~u., 33~. 

(ii) SB P~Mu Vs. UOl & Ura, SLJ 1998(2) PB N!.~P.l45. 

(iii )Abani K~t rtilf Vs state of Orissa, 1996( 32) AIU 

P. JD. 

(iv) M. Shanker Narain Vs. ~tate Of Karnatak, 

1993( 1) s~ P.14. 

9. un the other han a, 1 earnea 1 awy er for the 

respondents while Objecting of the arguments as 

submitted 'r:!f the learned lawyer for the applicant has 

argued that the impugned oraer of transfer was oruy 

an oraer passed by the competent authority for smooth 

running of the official work. The impugned order of 

transfer is not causing any hardship in any manner to 

the applicant. Therefore, there is no basis to interfere 

in the impugned orcter of transfer. In support of his 

con~ention he has referr~d to :-

(i) M.Shanker Narain Vs. State of Karnataka. 

(ii) Union of India & Urs Vs. ~ Abbas, Aid 1993 sa., 

2424. 

(iii) UUl & urs Vs. NP fhomas, Aln 1993 ~~ P.!6o5. 

(iv) Laxmi Narain Mehar Vs. WI & Ors, 1997 ~~(.L&S) ·1 . 

P. 643. 

(v) Hajenara Hay vs. LUI & Urs,(l993) (1) ~~ 148. 

10. •~e have given tooughful consiaerations to the 

rival con~~ions of both the parties and also perused 

the whole record and legal c-itati .. ons by both the 
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counsel. 

11. Ihe applicant has also filed an application to 

implead ~ri Rajiv av against wh~ malafi d9s have been 

imputed. Ihe application was filed after hearing 

argunents on interim prayer. No orders could be 

passed on this application so far. 

12. fhe reply to the same has also been filed which 

is on record. Ihe same will be di sposea of after 

hearing the argunents of both the sides in due course 

of time. The other MAs filed by the parties after 

hearing the arguments on interim prayer were also to be 

disposed of arter hearing both the sides in due course 

of time. 

13. ln B.rl Paou Vs 1 uul, it was helo that frequent 

transfers without reasons are malafide action and the 

'"'ourt can lift the veil in such matters. 

14. l:l~-dia.~~~*~l ~as held by the hon• ble 

Supreme Court that it cannot always be possible to 

aemonstrat~ maJ,ic'l.ln fact withfull an~ elaborate 

particulars ana i tmay be permissible in an appropriate 

case to araw reasonable inference of malafi de frQn t..be 

facts pleaded and established. But such inference must 

be based on factual matrix and such factual matrix 

cannot remain in the realm of insinuati, surmise or 

c on j ectaure • 

15. ln UUl Vs, S.L. AbhJ$ 1 it Was held that 

that the gui<jelines issued by the -uoverrQentao not 

cooter enforceable right • upon an employee legally 
.J.Ray 

In .. A....,h""hWiawru...,· .....A;Kw:aDIU.llt,.._l .. vo.o:~s~· ....,.su· tr.GaUitl.llieL....loaf~U~r,..i..:;s~si.GaL,., tllll Ho n • bl e 

Supreme Court hela that· it is settled 1-.w that a 

transfer which is an inciaent of service is not to 
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be interfered with by the \.#Ourt unless it is shC>.tJn to be 

clearly arbitrary or vitiated by malafi ctes or infraction 

of any processed norms or princile g>verning the 

transfer. 

17. In .ttajenqra R<?j vs, Wl, it was held by the Hon• ble 

~upreme \.#Ourt that a transfer orc13r which is not 

malafi ae ana not in vi o1 ation of servi~,;e rules and 

issueo with proper justification cannot be quashed 

by the vourts 

18. un tne basis of the above l~al prOpOsition. 

it is clear that the Hign L;ourtsjiribunals can only 

interfere witt. the oraer ot transfer if it is passed 

with m-lafide intent.ion and against the violation 

ot professed norm::. and rule-s of transfer. Ihe applicant 

filed this UA as a result of or~r c:ated 5-l-199 

passed by this fribunal dismissing the amenctnent 
• 

application no.2457/1958 and also vacated the interim 

or ciJr date a 6-8-1998 and it was Observed that the 

applicant is free to challenge the order of his 

transfer dated 3..!:-7-1998 by way of another o. A. Vi cte 

ord3r dated 6-8-1998, operation Of the impugned orc;f3r 

of transter was stayed by this Iribunal · and the 

responaents were directed not to execute the oraer 

of transfer dated 31-7-1998. It is important · to 

mention here that in the letter dated 5-1-1999 issued 

by the lncome Tax Uffice, Allahabad, the applicant 

was shown as lncome fax Uffi cer, •~ara No.ll, Allahabad. 

Therefore, the contention Clf the responoen t that the 

charge has been assumed by 

to be dOubt.f ul. 

some-one else, appears 

19. ln the instant case, admittedly, it is the 5th 

transfer of the applicant within a short span and 

{ 
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for which no reasons have been assigned by the 
responaents. No.-Jhere it is mentioned in the orae.r 

of transfer that the same was issued in public 

interest. hhat was the public interest that has 

J 

not been macte very specific in the impugned order of 
transfer. Frequent transfers although not shifting from 
one station to ana ther dO effect the image iu service 
of the employee concerned. Nothing has been said about 

the adverse conduct, behaviour and efficiency of the 
applicant so as to become a grouCld for frequent transfers. 

'Ratner the applicant has stated iu this 0 .A. that he was 

' given a reward for his exceptional performance, which 

is not detded by the responaents. lhe manner in which 

the impugned orcter of transfer was issued, executed and 

non.paymentjlate p•yllllnt of arrears of his salary on 

a~count of implementation of vth fJay ~ommission 

rec~menc:tations establishes t he fact of malafide on the 

part of the respondents. No doubt, the respondents are 

having powers to transfer the applicout but it is expected 

from •ae respondents to use these discretionary powers 

juaiciously and not arbitrarily. Prima-facie this Tribunal 

feels inclined to interfere in the impugned Orcte r of 

transfer on the basis of the .reasons me rtioned above. 

20. we, therefore, allow the interim prayer Of the 

applicant and stay the operation of the Orcter Of Transfer 

dated 31.7.1998 till further oraers. HC>,Never, this Order will 

not preclude the vompetent Au~hority to transfer the 

applicant in public interest in future. 

I,)Jbe/ , 
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