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Allahabad Bench, Allahabad.
Datad: Allahabad, This The %)pY" Day of July, 2000.

CORAM ¢ _
Hon'ble Mr, Rafic Uddin, J.M. '

Hon'ble Mr. M,P. Singh, A M.

Original Applicant No, 1553 of 1999,

M.Z,A.B. Khan,

S/o M.S.A/B. Khan,

R/o B-29l Krishna Nagar,
Izatnagar- Bareilly,

Applicant,

Counsel for the Applicant: Sri T.S, Pandey, Adv. -

Versus

1, Union of India through its Ex-of ficio
Secretary and Chairman R3ilway Board, |
Rail Bhawan, New Delhi, h |

2, Ganeral Manager,

North Zastern Railway,

Gorakhpur. i

3. Divisional Railway Manager [Personnel),

North Eastern Railway, Izatnagar, Bareilly,

4, Divisional Mechanical Engineer,

Diesal Shed, N.E, Railway,

Izatnagar, Bareilly,

b

. . . Resrondents,

Counsel for the Resrondents: Sri A,K. Gaur, Adv. q
|
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"continued his treatment of a reputated Ayurvedacharya Sri Hari
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(By Hon'ble Mr, M.P.Singh,A.M)

r The applicant is aggrieved by orders dated 12.3,1991

and 03.09,1999 passed by respondents.

2e Bri ef fackts of the case are that the applicant was appainted
as Khalasi in N.E.Railway, Bareilly. He fell sick on 17,04,1990 and

got himself treated at Meerut, Lucknow, Kanpur and Sanjay Gandhi

Post Graduate Institute of Medical Sciences,Ultimately the applicant

Shankar Mishra, whose medicine could effect the applicant disease
after two years, The FMedical Fitness Certificate was issyed i

by Sri Hari Shankar Mishra to resume duty on 23,6,1393.

3. The father of the applicant vide his letter dated 25.641950 did
inform the respondent No, 4 that the applicant was under treatment.
It appears that the applicant was issued a charge-sheet dated
17541950, After receiving the letters dated 19.11,1990 and
12.12.1990 for attending the inquiry, the father of the applicant
informed the respondent No, 4 vide his letters dated 26,11.19350
and 12,12,1930 respectively &hat the applicant was ailing and

was, therefore, unable to attend Office. The respondents pass:d
the order dated 12,3.1991 imposing the penalty on the applicant

of removal fram serwvice., This order w;uas passed uwithout affording
the opportunity of being heard to the applicant in gross
vialation of principles of natural justice. On 26,3.1999, the
Divisional Railway Manager(P) forwarded an inquiry'rapnrt ufi \
which was held ex-parte 4inasmuchias the applicant was laying
ill and caild not attend the inquiryl. The application sent

by the applicant far taking him back to the work was treated

as an appeal ad was regjected onthe graund that it was time

barred.
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4, Aggri eved by this, the applicant filed an 0,A,No,
69%94 in this Tribunal. The Tribunal disposed of the 0,A, with
a direction to the applicant to file a memorandum Of appeal
within a period of four weeks fram the date of receipt of the
judgement and alloved the respondent authorities to decide the
said appeal in three months fran the date of receipt of the said
memorandum of appeal. The applicant filed his appeal on
156041999 which was rejected by respondents No. 4 vide letter
dated 03.,9.1999. The case of the spplicant is that inquiry

report was recelved by his brother as he was getbting treatment
at places away from his residence. 3ince the actual service of
charge memarandum and inquiry report was not furnished to the
applicant as per rule 12 of R(DA) Rule 1968, hence impositi on

of final penalty vialates the constitutional provisions and
Railway Board's directive in which it is emphasised that

inquiry under D&A rules can be held ex-parte only if a_t;ter
delivery of the charge memorandum. Accordingly, the order of
renoval dated 12,3.,1991 and consequently the rejection of appeal

dated 03,9,1999 deserve £to be struck dowun,

S According to the applicant the respondent No. 4 while disposing
of the appeal relied upon the letters dated 19.11.1990 and
12.12,1990. On the basis of these letters, he concluded that the
reasonable opportunity was given to the spplicant but failed to
consider % s the replie@ to these letters which clearly speakas <
that the applicant was not in a condition to attend the inquiry.

The respondent No, 4 did not consider the irregularities that
inquiry report was sent to the applicant on 26,3.1991 while the

applicant was pemoyed fram service on 12,3,1991. The applicant
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deemed to have been removed from Bervice wes.fs 1243,1991
and there is no meaning to send any 4dinguiry report on

2643+1991. The applicant has also stated that in a judgment

rendered by the apex court in Ramjan's case it has categoricallybe,,

laid down that unless the inquiry report has been served

upon the person, no major penalty of removal fram service can

be passed, After the appeal of the applicaent has been rgjected
by respondents No, 4, he has filed this 0,A. seeking directions
to quash the removal order dated 12,3,1951 and order of rejection
of appeal dated 03.9.1999 and has sought further direction to

the respondentyto restore the services of the applicant from
retrospective effect with all consequential benefits ayailable

to him on the post of Khalasie.

6e The respondents have contested the case and have

stated that the applicant was removed fram service on U3,5.1991.
He gave an application for taking him back on duty ide
letter dated 23,7.1993 and also eicloused documents relating
to his sickness for the period fram 11.2,1991 to 23,6,1393,
According to them most of the certificates were yiven to
them after the issue of notice of imposition of penalty.

They have stated that althaigh the applicant claimed that
his condition was serious but it was surprising that still

he was not hospitalised by the Railuay Doctors. lloreover,

the applicant could go to various places for treatment like
Railway Hospital which were quite far away but, he could

not come to Diesel Shed and apply for leave. The applicant

vide his letber dated 2641141990 and para 2,2 of his revision
petitd on dated 18.10,1993 had accepted that the charge-sheet

dated 26.8.1990 had been recelved by him. The information regarding

»
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nanination of Inquiry Officer was sent to the app-licant
by registered post. Again letter fram Inquiry Officer dated 19.11.1930
was sent to tl?e applicant, which ha been accepted by the applicant
vide letter dated 26,11.1990 and his revision petition dated
18.10,1393. Thaliinqa.tiry fapcrt was sent to the applicant
.! on 264341991, He was gi‘um 15 days time for furnishing a writte
reply. No reply was sent by the q:plicanﬁ. After issue of major
penalty charge=sheet first letter dated 23.7.1993 was received
in the office of respondents fram the applicant i.e, after a
? ' lapse of around three years., The applicant submitt ed his re=
signation on 18,3.1991 wherdn he had stated that he was
' unable to attend his duty due to unavaideble circumstances.
“ From the documents mc:lnsfed vide applicant'a letter dated
23,7.,1993, it is clear that at the time when the inquiry was in
progress, the 'épplicant was not even hospitalised anyuhere durimg
the period 27,8,1990 to 03.5.1991, He was t;r'eat:ed .35' out door
palit.i ent in N.E.Railway Hospital on 11.4,1991, A memorandum of
appea. dated 15,0.1999 was received in the office of respondents,
ﬁl;‘tar indeapth study of the appli:ﬁant's appeal and the entire
case, the' applicant was given a personal hearing' on 20,741999,
The appli?ant was given full opportunity to explain his case
for araund tufu hours. Only after careful Ecrutinyl of _the ’
appeal and whole recards available on fila,. the decision |:n
the appeal was taken by the Rppal]:ate Authority wvide letter
dated 03.9.‘;999 rejecting ‘his appeal., Applicﬁnﬁ has failed ¢to

make out any ground for interfearence of the Tribunal,

Hence 0,A. deserves to be dismiss ed, * *

7e Heard, the learned caunsel for the rival contesting parties ]

at length and perused the record. . I
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6 It is seen from the records tat chapge~sheet dated

27 48,1990 was served on the applicant for unauthorised absence

from duty, He was also infomed vide letters dated 19.11.1990

and 12,12,1990 to particiapte in the inquiry. On both the occsa-
gsions the father of the applicant uvide his letters dated 26,11,1990
and 17.2,1990 respectively :; requested the respondents to

postpone the said inquiry gy his son was seriously i1l and he was

not in a position to participate in the inquicy. It was menti oned
in the letter dated 26,11,1990 that the father of the applicant had
personally met the respondents and informed them abast the illness

of his son, Despite the illness of the applicant, further time

was not given to the applicant to participate in the ingquiry, i““»"““a
officer proceeded to conduct the inquiry ex parte, Based on ®&
the findings of 4inquiry officer,,the disciplinary authority passed

the order of removal from service on 12.3,1991,

9. The respondents have also stated that ingquiry report wuwas
sent to epplicant on 26,3.,1991 and he was removed from service o
on 0345.,1991 but the documents placed before usy, we find that the
order of removal of service has been passed by I:h‘e disciplinary
anthority on12,3,1991 itself i.e. even before sending a copy of
the inquiry report to the gpplicant and withoat affording him
an opportunity to make representation against the findings of the
inguiry pq:L-;{: The respondents have not filed any ¢ o dogument

in support of thelr contention that the order of removal fraom
service was passed on 03¢5,1991. Thae Hon'ble Supreme Court in

its judgment dated 20,11.,1990 in the cese of U.U, I, VUs, Id,

Ramjan Khan 19890(2) scale 1094 (J.T, 199u(4) S.Ce 456) has held

that vherever there has been an inguiry officer and he has furnised
a report to the disciplinary authority at the conclsion of the
inquiry holding the delinquent guilty of all or any of the charyes

with proposal for any particuelr punishment or not, the delinquent
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is-entitled to a copy of such report and will also be antiEIf:d
to meke a representation against it, if he so desires, and non-
furnishing of the report would emount to violation of rules of
natural justice and render the final order liable to chalienge,
In the present case bie law laid down by be apex caurt in
Ramjan's case has not been followed before imposing the penalty
of removal f'rnm service on the applicant. Accarding Lo #!-'ﬁc'n-l-w
nwn admission in para 6 of thel reply, the applicant was under
treatment of the NJE.Ralluay Hespital during the period fraom
Febwary?ﬁpril 1991, Even the request for postponing the inguiry
made on behalf of the applicant on medical ground was not accepted..
The ex-parte inquiry was concluded hurriedly., The order of

removal was passed withast affording an opportunity to the applicant
to make defenc® representation against the removal ocder. The

whole progess was cmpletaﬁﬂ::;ﬁxmmths. This indicates- §hat Cthe
action tsken by the respondents was arbitrary end malafide and

uas with the sole aim of harassing the aoplicant. In vies of the
foreyaing, it is quite obwious that the applicant was not given

an opportunity to participate in the inguiry and to make defence
against the article of charges mentioned in the charge-sheet. The
inguiry conducted by the respondents was vitiated and vas held
agaihst. the principles of natural justice. The orders pessed by the
respondents dated 12,3,1999 and 03,9,.,1999, are therefare, liable

to be gquashed and set aside.

104 In view of the above diSscussion, the @ders dated 12,5.1991 and
03,5.1999 are quashed and set esassides HoOwsever, we make it clear tha
that the respondents are. at liberly to hold the inguiry again

fran the stage of issuing charge-sheet to the applicant.

1. M.ANo0, 1506/2000 has no merit and is therefore, rojected

and stands disposed of alonguith Cthe U.A,.

There shall be no order as to costs.

Memb ef(A) %Q’; W‘JW
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