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iUloh a bnd This n1 e :;_£ ~oy of f'luy , 2000 . 

Originol Applica tion No. 1 547 of 1999 

CORAr'1 ~ 

Hon ' bl e 1.r ,. s . Biswos , A. M. 

Smt . hr-.mto Sriv cs t a vo wife of Dr,. 8,. B,.Lal 

• • . . . 

8 £lJCH 

I 

r 93 i d ent of i\lcw Col m y Kork ormattha , Post Office-

O,.L. w. Var a naci 

• 

.. 

••••••••••• Pe ti ti on zr 

( r:j A Sh ri A,. P ,. Srivas t ava & ri ,.K,.Jaiswal) 

Ver s us 

1 . Union of Indi o t h :ro...g h th e Chair men Rai lway 

Board , Hail 8 1ov <m , Bar odu Ha..~se , fl EtJ Dclhi • 

2 . Divis i ana l Roil l'lonage r l<armi k 

N,. E,. R. Rai l way , Va r a n aoi • 

3. Dis trict and Assi::. t unt Con trall cr of S t or (•s , 

!Jorthern East Ern Rai l way, Garokh pu r . 

4 . Oivi s i onal Cont rull cr of' s t or C".a , Nor thorn 

Eas t ern Haill11oy , Voron osi. 

... . . • 
• . .. .. . . · .. · . - . . .. 

• • • • • • • • • • • • Resp and entt> 

t 11 t< Shri 1-' ,. l•lathur J 

- -

.. ......... . ... . 
• • • ••• llillt· • •• • 

• • . ·~ . • 
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The applicant, Srimati 11amato ~riyas tava 

Head Clerl< posted in Store under the Oivi eional. Stfore Controller ' s 
• 
•' 

Office Varanaahi has impu!:f ned th e transf er order dated 03 .11.99 

by the r espondEnt tran:;f£::rri ng he;: fran Varanashi to Gond<:t Ctiesel. 

Depot with her sal ary and statue intact • 

2 . I t i s stat ed that she cane to Varanashi fran 

Goral<hpur vi d e transfer order doted 09 . 05. 88 on requ est after 

losing h er s eniority - as she wanted to b e in Varanar.hi uhere 

her husband i s a 1 ecturer in a local call eg e, namely , Jag at 

P.G. CollE:ge Varanashi. 

3. It i s all aJ cd that ev er since, s h e as a 

wcman snploy ee took charge of Store of Central Store , she f aced 

non-coop eration and opposition f ran tht?. \jlg rd Keeper and hi!) 

subordinat ~ . R. H. Jadav and Nasil"J ddin Khalashi who are 

worki ng in th e sane offic e. Sh e re~ ortcd certain untward 

and harrassing activitiGS by th ese peopl e. They pl aced l a rge 

number of chair in h er iR tile r oom--ffhan could be occc:mmodat ed 

cr eating conj s:Jti on. They had b e en petmitting outsider in 

tho room, and th ey had b een sexually harrossing her, Th e 

authorities paid no ll ead to~.J.t-,___ 1 

4 . On 30 . 09 . 99 , when her hus band s ister' s son 

.. 

cam e to visit her and had taken a chair, Nasiruddin Khal ashi roughed 

him Even the wnrd keeper earn e f orward to order . that tile chair 

shOJld be vacant by force. In th e ensuing s cuffle sh e was also 

• 

not spared . Even it was told th at she was haoing ill ~al rel a tion with 

the s on of hor husband' sister . Sh e S:.Jbmitted a conplaint on 

01.10.99 to the re:> pondmt on the incident. When on 02.10.99 

she was further harassed, thr eat £O ed wit.h acid to b E thrwn on 

her face by other employ~ she made a police cc:mplaint. 
I 

Sey_ ----
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5. 

• 
s usp cnsi on by Diviai anal Stor e Cant roller Varan·ashi • 

, 
To this s h c submit ted a rep res £fltation to Store Coot roll er 

fJorth ern Eastern Rai l way Gor okhpu r. On 20 .1 0 . 99 s h e pr ay eel 

f or r f'vocating ~suspE:flsion On 20 . 10 . 99 t h e applicant ~J, .. .J..f0 
)~enti: cited aneth er r ep r es entoti on abrut her $-Sxual h arassment . 

On 01 .11.99 an enquiry under Rai l way S crvice Cond..1ct Rul e 

1966 was initiated . Sh o a nd Joivecr Singh War d Keeper both 

were aSI<Ed to appear before the enquiry officer. Her 

suspEOsion was rev~ed on 03 .11.99 Sh e was transferred 

. . . 
~ 

• • 
to uonda on 03 . 11.99 , tmd rel cived on 04 .11.99 whereas , 

the en4uiry was to be hold oo 0 5.11.99 . She submitted 

--~representati on ~ai'j1the transfer ord er on 08 .11.99 , 

which h as not yet been disposed of. 

6 . Her children are in the mids t of academi c 

sS:> s ion e nd t h e transfer WQJ l d adveroely dist.J~thei r 
• 

edu cati anal prospects . 

7 . Th e appl icants cQ.Jns cl has i mpugn ed the 

transf er ord er as punitive ~ pending disciplinary 

c ase which i S under way . I t i s molafide end made in 

order t o stall acti on ag ainst t he,;e wh o h od sexually 

harrassed her in the office. I t i s also submit ted that 
~ ~ Cev e 

i t i s against the rule:> of transfer/(_ra:n Gorakhpur 

on re.:tuest after su rroundi~ her serli ority firM'' es sl"l e ce:t1 o t ~n 
7 ~ 7"'! 
t\us b and and wife are eligible to be kept in one station • ....: 

• j..- ;/"'-. 
Th ei.J r ul e i o also vi alated in t h e t r ansfer. :lo ~ on acc~nt 

of malatide and violation of rul es the order dt. 3-11-99 is 

li abl e to the quash ed. 

l • • • 

, 
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I 
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Heard both the parti S3 . 

1b e 1 earned cou~ el for the applic ant has cited 

of judgan6flt in~~~~er c.as e 

(i) ( 199 1) 15 f\TC C. H. T. Bsn;}lore in N.K. Suparna 

Vs . u. 0.1. and oth ers. 

(il) (1996 ) (1) L.B.E.s.n.-104- All He i s-

Sm t. Oeepa Var~istha V!J Stat e of u.P. ana ot h e r :.. 

liii) (1997) (2) L. B.i. S . R-~6 (SC)-

lrvind Dattataray a Chande W Th e stat e of Maharashtra and 

others . 

{iv) (199!1) SC 75:1 App varcl Export Pronation 

CCl.lncil \Is A.K. Ol opra 

( v) ( 19o7) 4 A. T . c. 521 c. A. T. Allahabad 

Hiral al Ch ar lub e.y Vs Jokhu :iingh and others 

(vi) (1991) 1 U. P.L. B.E.C. 217- S . c .- State of 

West BenJal. and others Vs Hmri ta Lal Sin~h Ra1 

(vii) (1996 ) 2 L. B.E.;J . R. 306 PU.l Navi Ahmad 

Khan Vs State of U . P . and oth ers 

9 . Of the above citati on , in Mil Kum ur 0 ~armo 

Vs . Uni on of Indi.. .. in st ead of takinj any di scip1inart 

C'~ 
a ction ~ a:t::st the enquiry findif)3s , the applicant was 

simply transfErred. Held t r ansfer can not b e adcpted as a 

substitut e for diSciplina ry acticn In t he ins t ant c ase too 

enquiry was held against t h c applicant and it was f o.md th at she 

harbQJred her near relative Manoj Srivastava to cane to h er 

jtt2~" ~~~~ 
office and make bra~slb-With th e office unplOf eR ? 

in this case Nasiruddin uti o \aSS alle.J s:lly rC\Jgh ed up by said 
_.,/ .!J 

Maj on Kum ar HSlce action was recanmended against h er, Th e 
i"""-op!v-.~-t,' 

learned Ccuns el cCilfi rmed in q:>en cQJrt th at no acti Cll 
1\ 

was proposEd or initiated ayainat applicant oo th e basis of 

th e said r..,ort. 

} 

1 
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It i s al oe p ertinent to absorvo ttiat fol l a...rin\:} the 

l 

incident en 30 .09 . 99 , Oh e as well cs Nas iruddin uere trans f erred , 
i. 

Nasiru ddl n t.JJBS fCl.lnd inn occntr. in the inc.i t.cn t and a h e wao 

recunmended f or diSci iJlinury action by a 3-men inQ.Jiry 

but the suspens lon ord er of both th e applicant ond her 

were r evQ<od on 03 .11.99 . ond cn,.the :..arne day ::>he was trans ferred 

to Gonda and ~ho wao wao r e lei.v ed on 04 .11.99 , When th e enquiry 

was to be hrl d on 05.11.99 . Ao t ill tod<:ly no acti on hos been ~ 
~ ~ p .. e-'- -~ II'V"' I 

initiated against ho i) the transf er has aftgc revccoti on"- in my 

vi e.w , i s mal ofide and puni tive ln na t ur e , Whm nothing s urviv s; 
(/., .-; ::> ,-,..~,k,~c\. ~ 

by of clny ac ti onabl e ;a atyrg ~s in the report to r~u rs'"e , the 

" CL~~"'M 
transfer has iifiFI6UIIeBE1 to be an adrninis t r ntive vindictiv e:ne ... s . 

11 • The O!Jplicant has cane to Varonasl'li on r eq.Jest after 

su r rendering h er o eni ori ty to j ai.n h er husband, who i s a 
(. C""\.1.. -f-·( -

lec tur er in a local colla;}e, ha caso far trun~fer~ of the 

samo s t a tion warranted to be consi dEJ:r.d with better .I 

~- (:, .::s-z...·-~ ...,~ 
circumsp ection . · I f she was mi ... chi svio.Js ancJ"Aa: eewing \... 

S.C........~~'t e _ 

u ndesirabl e relati ve!l i nsi de th e ~ ~"' ' i •R ofHce like !Jtore, 

she c oul d have been defu~ od f r an d oing thot by o 1 ocal 

• ,'- C.J.- ..Cr~t..: t.'--... • Shl. 1 t than transfer /'-"\ ~ o · 

1 2 . HEr alla;Jation on sexual h arrassment in wor k pl oc e 
~ ~, .:::J ~ I...V'I-'\ 

seems to have t-e b e l ool<e;d i nto by y atn~utpidon c Q';T.li tte':l f'ar a 
.~ hr GIV"J n ... 

lady s uch conplaint c an not b e discarded ao lite±± tb'-fi t actics ..a tc. ~~ 

the au thori ties scemin~ly h ave done. 

On t he goe hand th~ suspension order woS rev d<ed, ~ t 

i s (lot ~,.~nder:J tandabl e where did the authorities ar-the sam e time 
' j 

13 . 

fc:und time to apply on h c:r trona f er unl ess i t was prejudyed. 

t oday her r epr esentati ms h ave not b oen di sp oo eo of In th o proceos even ,.. 

~· 0-> ----, 

) 
, 

.. 



• 
\ 

1 

' 

•• 
1 
• 

\ 

• • 

II 6 II • 

~ • 

14. Th e cQJns el f or t he reup ond ent has 

0""'1 

l ~ 
contes ted ~h e · 

D. A. -eRg. th e g raJnd· of ucinini!>trative exig ency . tla.JCller, 

i n Deep..s Vashisth \h:l state of U4P• co:a e ab~e, it was 

h eld that "hu sband and wif e posted ot the ~omo'stotioo · 
,, 

!lhould no t be tran3f err £d Sh ti P. r·l uthur J.J ain'1 aJt that 

this r ul e woe not uphel d in union of Indi a Vs N. P. thQna s 

case~ Qins.oh Pewar Vs u. O.I. Case.In Hira Lol. L.har 

UJb ey Vs Jokhu Singh and oth r- rs , i I; was held that o 

transfer c a nnot b e used as a puniti ve handl e 

a f amily . I n t hi s c ase t h e 

t he mid s essi on dlstu r bing the edJ c at i anal i nt er e3 t of 

her children and ~so ~eparoting wife from h Jsoand , ~hich 

i s al s o ag ains t th e p oli cy of tron!lf EX ThaJyh it i s not 

a seal Ed matt er.)~ que~ti on h as a s sumed v e ry mJch 

i mp orta nce in t he p r e.:> cnt c on t e ... t . Hdninh•tr utiv e 

eXigency h .:P t o b e exo ercisca in tJiir;~frame work of 

• • • 
• • 

• 

i 

p olicy ond definitel y in ""n a t mosfJh er £ of i mparti al i t y ana o..l~ .... -.LC.._ 

f -r ee f p e~ malafide . 
;~ 

15. The ci tati l.n ? of t l• o l onrned coJrn el thot th e 

transfer c on be ch al l enJ ed only on tho g r<A.Jn d ot malaf i d e 

and vi ol a ti co of tra nsf e:r rul e,, do n ot p rot ect the p r e.; en t 

trans f er or der Th e c ase has b een made t o ju~tify the trans f e r 
t)'"Vl,f- ~r "--~ rc...~Q_ 

a s ~ of admini s tra ti v o ox.i J cncy t-Jhich 1 na- od t o b n there 

uh £n the tra ns fer orde r waS is~ ed d espi te revocat i on Of 

th e su spensi m order on th e s ame day . This is a clcor c ase 

of n on ap~lication of mind , wh en it uas not wen thaJght 

p r qJe r to t a k e di !jciplin ary acti on - In th e si tuat i m a suspi cion 
IV-.. 

h ang6 the, air un tho canpl ai n t of s exual h orras.;;m ent at 
1\ 

~e~ 
w s 1 k place . ( 2 Apparel Exp ort Prcmoti on Cct~ncil Vs. A. K. 

Clopra Case ( SC) is quite up to the context. 

J .. a __ --.J 

) 

• 
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16 . In vi ew of above, th e o. ~. i s ol l owed on meri t s . 

Th e i mpug n ed t r ansf er of th o a pplicant t o Gonda vi de 

P-
order d oted 03.11.99 i s quash ed with c onsqucnt.icl. reletfo 

yo-

lik e r a.;J.Jl arisation of he r l eave, paym ent of arrear 

sal ar y as per loovo rul e..J . She mDy b e p osr.ed in any othP.r 

local offi ce in Voranashi wi l:.h ti er station and salar y 

i n tact. 

No cost~ . 
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