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Allahabad This The 246‘ [‘bay of [ay, 2000.

Oricinal Application No. 1547 of 1959

LORA 3
Hon'ble i, S, HBiswas, A.M, 4

Smt. llamta Srivastava uife of Ure B,B,Lal
resident of New Colony Karkarmattha, Post Office-
D.L.U. Varanasi l I

sssceasscss Potitioner ' |

(/A shri AP, Srivastava & A.K,Jaisual)

Versus | '
1, Unicn of India throgh the Chairmen Railuay J
I = i |
Board , Rail Bhevan, Baroda House, New Delhi,

2, Oivisional Rail (lanager Karmik
Ne.E,HR, Railuay, Varanasi,

I 3. District and Assistant Controller of Storea,

e e T S S
L

[ -
| 1 Northern Eastern Railway, Lorakhpur.

4, Uivisional Contrcller of Stores, Northern

Eastern Hallway, Varanasi,

esescsssse tav RBSPDI‘IdEnI:S

(¢ & shri P, Mathur)
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1 The applicant, Srimati Mamata riyastava
Head Clerk posted in Store under the Uivisional Store Controller's
Uffice Varanashi has impugned the transfer order dat ed 03.11.99

by the respondent transferring her from Varanashi to Gonda Uiesel

Depot with her salary and status intact,

2 It is stated that she came to Varanashi fram
Lorakhpur vide Eransfer order dated 09,005,688 on request after
losing her seniority = as she wanted to be in Varanashi where
her husband is & lecturer in a local college, namely, Jagat

PeG, College Varanashi.

3. It is allejed that ever since, she as a
woman employee toock charge of Store of Central Store, she faced
non-cooperation and opposition fram thE Ward Keeper and his
subordinates, R, H, Jadav and Nasiruddin Khalashi who are
working in the same office. She reported certain untoward

and harrassing activities by these peoples They placed large
number of chalr in her iw=She rmm'ﬁan could be accaommodat ed
creating conj Eétim. They had been peomitting outsider in

the roomy and they had been sexually harrassing her, The

authorities paid no Bead tost Jrere ¢

4, On 30.09,.,99, when her husband sister's son

came Lo visit her and had taken a chair, Nasiruddin Khalashi rough ed
him. Even the ward keeper came forward to order that the chair

should be vacant by forces In the ensuing scuffle she was also

not spareds Even it was tald that she was having illegal relation with
the son of her husband' sister. She submitted a complaint on

01.,10,99 to the respondent on the incident. When on 02,10,99

she was further harassedy, threatened wih acid to be throun on

her face by other enployefy she made @ police compleint.
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5e On 04+10.99 she was a]_mgmhflacad under .
suspension by Uivisional Store Controller Uﬂranhﬂiﬁi‘

To this she submitted a representation to Sbnré Cont roll er
Northern Eastern Railway Gorakhpur. On 20,10499 she prayed

for revocating Ug’auspmsinn On 20,10,99 the applicant :t.mr-’:-'--lﬂb

S“’Rmh&ﬂred another representetion about her sexual harassment,

On 01.11.99 an enquiry under Reilway Service Conduct Rule
1966 was initiated. She and Jaiveer Singh Ward Keeper both
were asked to appear before the enquiry officer. Her

suspension was revoked on 03,11.99 She was transferred

to Donda on 0U3.11.99, and releived on 04,1199 wheress,
the enquiry was to be hold on 05,1199, She submitted
OR_representation agaigrtha transfer order on UG.11.99,

which has not yet begen disposed 6f,

6o Her children are in the midst of acadenic
session and the transfer would adversely distufd their

educational prospects.

7o The applicants counsel has impugned the
transfer order as punitive ap& pending disciplinary
case wvhich is under way. It is malafide and made in
order Lo stall action against thege who had sexual ly
harrassed her in the office, It is also submit ted that
oy b Co—e
it is ageinst the rules of hransfezf\frmr Gorakhpur
ae—shrecans<thaen on request after surrounding her seniority G
& 2N S.7%
flusband and vife are eligible to be kept in one station,.=

S ol

Thai.5 rule 18 also violated in the transfer., 50 «X®h on account

of malafide and violation of rules the order dt, 3-11-99 is

liable Lo the guashed,

Bra ot St i

s g




[l &/l

Heard both the parties,

Be Me learned counsel for the applicant has clted
FO RN r"l'-‘
catena of judgement in of her case

(j.) (1991) 15 ATC CIH'Tl Eal‘lglﬂr:e in N.K,. &Jpﬂma

Vs, U:IJ.I. and others,

(i1) (1996) (1) L.B.E.S.R~104 = All He is~

Smt., Deepa Varshistha Vs State of U,P, and others.

(iii) (1997) (2) L.B,E.S.F-336 (SC)-

,
1 Arvind Dattataraya Uhande W The state of Maharashtra and b
" others,
; (iv) (199@) SC 73 Appvarel Export Pramotion
| Council W A.K. Chopra B
, (v) (1887) 4 A.T.C, 521 C.A.T, Allshabad
? Hiralal Char Lubey Vs Jokhu Singh and others |
(vi) (1991) 1 U.P.L. B.E.,C. 217= 3.Co= Stacte of |
West Bengal and others Vs Amrita Lal Singh Roy 1 l\
(vii) (1996) 2 L.B.E.5.R. 306 (All Nayi Ahmad |
Khan Vs State of U.P. and others | ®

9 Of the above citation, in Anil Kumar D Shama

Vs, Union of India in stead of taking any disciplinary |
Cy - ; :
action afEwmet the enquiry findings, the applicant was '|

simply transferred., Held transfer can not be adopted as a

substitute for disciplinary action In the instant case too

enGquiry was held against the applicant and it was found that she

i S —

harbaured her near relative fManoj Srivastava to come Lo her |

@ -:"'E»-\n ,{,;—,_4._._..:"(
office and make braull.-With the office eployeR___ =

in this caiipﬂaﬂiruddinrguhn ws allejedly roughed up by said |

Majon Kumar Hence action was recammended ajainst her, The | 1
T=opendav—T, |
laarn'adntmn_aal confirmed in open couxt that no action

was proposed or initiated against epplicant on the basis of |

the said re:ort, G s ﬁ”-\
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10 It is also pertinent to absorve that follouing ‘tha '

incident on 30,09,994 She as well es Nasiruddin were Cransf erred,

'I

Nasiruddin wes found innocentt in the incicent and she was

recanmended for disciplinary action by a 3-men inguiry Committee
o3
but the suspension arder of both the applicant and her gepdiesnt

vere revoked on 03,1199, and on, the same day she was trensferred

to Gonda and she was was releived on 04,11.99, When the enquiry

was to be held on 05,1199, As till today no action has been S
Sl | ST

initiated against hr.ar;‘ the transfer has after reumatim’\in my

view, is malafide and punitive in nature, When nothing Survives
wre=) e lenda
bykuf any actionable watgxeas in the report to pursue, the

ﬂ-MﬂLHM
transfer has aameomesd to be an adninis trative vindictiveness,

11. The applicant has cone to Varanashi on request after

surrendering her Seniority to jain her husband, who is a

ML{—_’

lecturer in a locel callegyey, her case far transfer. of the :

sang station warranted to be considered with better 4
oo b6 ﬂu“ta*\f‘v\c(l
circumspection. If she was mischievious anc“hesseoimg
S.vaug.:-l-‘:v-—h L
undesirable relatives inside the aefpetiwe office like Store,

she could have been defused fran daing that by a local

shift than transt EI‘P""‘\E—‘ 55-— rr"'-f—-»_b\--. -

12, Her allegyation on sexual harrassment in work place
bm\ H{LL-L-V‘".
seegns to have te-be looked into by yatm ubpidon camittegrm a

lady such canplaint can not be discarded as mEsEts—8 tactics =8 k’k\‘:{.\

the authorities seeningly have dong,. ;

13, On the eng hand the suspension order was revoked, 3t

is 0Ot ynderstandable where did the authorities ag the same time

found time to apply on her transfer unless it was prejudyed,

In the process even today her pepresentati ons have not been disposed of
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14, The counsel for the respondent has contested the’

U. 4, -a%:'tha graund: of adninistrative exigency. Howgver, | =~

in Oeepa Vashisth Vs state of UsP, case above, it was

held that "husband and wife posted of the same’ station

should not be transferred' Shri P, flabhur painty ast that

this rule was not upheld in union of India Us N.P. thomas

EEBEQB Oinesh Pawar Vs U,0.I, Case.In Hira Lal bhar

Qubey Vs Jokhu Singh and others, it was held that a

transfer cannot be used as a punitive handle to mt‘f"‘“ﬂf
S 2z~

a fanily. In this case the applicant is transferred in

the mid session disturbing the educationgl interest of

her children and also separating wife frun-h-_mnmd, which

is also against the palicy of transfec Though it is not

a seal ed mattar/ e question has assumed very much

importence in the present contest, Adninistrative

—

exigency haes to be exeercised in u-r?—qj.e frame work of

policy and definitely in an atmosphere of impartiality and o loasrte

e
feee—2om—a malafide.
5725
15. The citatio) of the learned counsel that the
transfer can be challenjed only on the graund of malafide
and violation of transfer ruleg, do not protect the present
transfer order The case has been made Lo justify the transfer
ot Gooac o~
as ame Oof administrative exijency which &=ased to be there
when the transfer order was issued despite revocation of
Ehe suspension order on the same day. This is a clear case
of non app.lication of mind, when it was not even thayght
proper to take disciplinary action = In the situation a suspicion

LV
hang& the, air on the complaint of sexual harrassment at

Lotz |
—walk place, ( 2 Apparel Export Pramotion Council Vs, A.K,

Chopra Case (SC) is quite up to the centext,
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16, In view of above, the O,A. is allowed on merits,
‘The impugned transfer of the applicant to Gonda .ﬁida
order dated 03.11,99 is quashed with cm?zq}mtial relelfs
like regulaerisation of her leave, 'péymml: of arrear '
salary as per leave rules, She may be posted in any other
local oifice in Varanashi with Wer station and salary
in tact,

No costs,

‘s,uﬁﬁa—xﬂ-u

a.m.
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