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l~t. Si:l~ Ve l) 

11~ fh!: Cf: i~J.~ JWIIa NlsTF.Af l Jt:. fruEut hL, AlLAHABAD 

ADDIIlU~AL BENCH AT .ALLAhAbAD 

• 

Alla habad : Date d t his J_ 0 (ciay o i F cbru o.ry , 1997 

Dis t rict ; Bareilly 

~ 

.. I 1.1 . . S • fl c;' c:_. n . . pt c- ' l. • :1' .• t , v~ u e J•J:. llJ u.; ~ • 

hon • bl E- ,./.r. T. L. Vt-rma . j , J.' •• 

L n '- j en dra Si n ~h E:cl mi. }a, S; c.. sr.r..i. J as s oo 

itesi.d ent. cf l- 40- 5 , ulc nail v, a~· Loc o Col on; , 

l z zatn a gar, Bar ~.? i lly . 

Kunw~r J.liJl lw;e£ na S/ o shri rJ. s heri Lal J\ii::e n a , 

Hesi c ~ n~ of Loco Shed , K~shgan j , Earei11y • 

( By sri s an j ay r..u mar, Advcca te) 

• • • 

'Je r s u5 

Union of l nc i a t hr o:Jgh t r.e uener a1 N.a n ager, 

lzzatna gQl, B~reilly , 

3 . Di.vi~:.i onaJ rtai lv. ay j,ianagcr (f), N. E. iiailv:ay, 

l zza tnagar, bar eilly. 

4. senior .Divi s i onal Me chanical cn~in<?er {l.Oc O), 

N. E. Hail way , l z zatnagar, 5 areilly. 

' . 

:.. .dajiv Kishore AgarVval, uS-11, U.li.!.~. (Mechanical) 

Uffice, N.E, Railway , l zzatnagar, careilly. 

6. Bar Nandan )->ra sao, 0ffi ce SUIJd'Ll, 

Diesel LCJco Shed, N.E.noil'vlay, 

1 zzatna gar, C. areilly. 

(By sri VK Goel ,Advocate) 
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ORDER . 
• 

• • , . 

By Hon•ble Mr. s. Pas Azpta. A.M. 

• 

• 

f 

sri Rajendra .Singh Balmiki and sri Kunwar Pal 

• 

Meena have jointly filed this application under section 

19 of the Administrative Tribunal Act, 1985, praying that 

an orde r aated 5-8-1991 by which the respondent no.3 had 

declared sri R. K. Agarwal Respondent No.5, as successful 

in the selection based on which a panel was declared on 

19-2-1990, and also an order dated 10-10-1991 by ~hich l 

repre sentation of the apiJli cant no.1 against the inclusion 

of r e spondent no.5 in the aforesaid panel was rejected.~"Jt'Uio~ 
. 

They have sought a direction to the respondents to delete 

the name of respondent no.5 from the aforesaid panel and 
. 

not to disturb the seniority position of ap~licant no.1 

and the rightfu~ claim of applicant no. 2 for promotion 

as US-11. 

2. From the facts averre~ it appears that the 

respondent no.3 had issued a notification on 31-8-1989 

for selection against 12 posts of OS-Il in the grade 

of 16oo-266o. Of the 12 posts notified a were available 
'fl. for general candidates, 3 for SC and one for st candioates. 

After the select.ion, ~ piovisional panel of 10 persons 

was declared by an OL'der dated 19-10.1989. This included 

the names of 7 general candidates and 3 sc candidates. Ihe 

applicant no.1, who is a sc candidate was at serial No.J.O • 

No sT candidate was available and one post of gener~l 

candidate was left :. ~::ant as tha•a hCS a eli spute regarding . ~ . 

the seniority of one Sri }-larnandan Prasad vis-a-vis 

.respondent no.5 was pending. Hence, only J.O_.nates 

~ere declared in the pr·o~isional panel. subsequently • . 
. .... 
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the final panel ~as declared on 19-2-1990 in which the 

name of sri Harn~ndan Prasad was included against the 

remaining posts of general candidates. This panel was 

exhausted when the last candidate i.e. sri Harnandan 

Prasad was promoted as OS-li vide order dated 6-7-1900. 

Thereafter, a fresh selection was notified by an order 

dated 10-7-1990 for 3 posts of G5-II in the ~eneral 
category and one in the sr category. It is stated that 

in tha.rselection d{ the candidates incl~ding the sr 

cand.i.dat~ faill.D4 whereupon another notification datee 

30-!:-1991 was issued for a fresh select.ion for 5 general 

category posts and one si vacancy. The applicants have 
I 

averred that the respondent no.5 was also called to 

appear in this selection and he failed. Ihe respondent 

no. 5, is stated to have submitted a representation for 

' . 

being awarded grace marks so that he be declared qualified 

in the said· selection. lt is alleged that instead of 

granting him grace marks in the fresh selection examination, 

the respondent no.3 by the impugned order dated 5-8-91 

declared him~ successful in the first examination 

pursuant to which the panel was declared on 19-2-1990. 

The grievance o£ the applicant no.l is that due ·to 

inclusion of respondent no.s, his position in the seniority 

came down and the grievaoce of the applicant no. 2, who is 

a SI candidate ~.,Jj'fj!'f!A *pe aoi;aa*i&~ test,. he was 

denied the post of Us-11 as a result of the inclusion of 

the name of respondent no~ 5 against the si post. 

. 
The main plea taken by the res}Jvnaent against 

the ·inclusion of the name of respondent no.s in the 

-: panel dated · 19-2-19~ 1$ that after the promotion of 

.sri Ha~nandan _ Prasad, the aforesaid panel was exhausted 
• 

and, i.ttlerefore, the name of respondent no. 5 co..Jld not have -
been~nclu.ded in the aforesaid pane~·. The _other .plea 

:Jp 

• 

' 
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. . 

' 

• 
... 

- 4-

is that ther~ we re only o posts of yeneral candidates 

and includiny Sri Harnandan frasad all the c; vacancies 

got filled, Thus, the inclusion of respondent no.5 in 

the pane:! a nd his promotion as US-11 was against· the si 

vacancy ";hi ch \'~.as carried f orv..ard du<.: to non.. avail ability 

of sT cena.·. aatE:s, It is stated .that su ch appointment was 

n ot vali d as no a,.:.;f:ointme nt oi a genera l candidate c o~ ld be 

made a gainst. thE ~~ os t. reserved for sT candidates. The 

rep resen:. a tj on of the apiJlicant nc.1 having been rejected 

by the i:r. ,.u~ncct order aated 10-lG-1991, both thE applican~ 

n os . ]_ and 2 have approached this Tribunal seeking the 

reli e f.s af c.r ementi one de 

4. By •way of an amendment apj:·licatl on sri Harnahd 

Irasad was also implead~d as a responaent and a further 

plea \'.as taken by the applicants that t.he grant of seniority 

to thE r e sponde nt no.5 as a result of which his name was 

incluaed in the t- anel 00 19- 2- 1990 \'•aS wholly i lleoal ... 

and arbitrary as the claim of res£--Ondent n o.5 for seniori ty 

...,as re j ectE:d by the Ui visional fersonnel llffi ce r and twice 

by th E Divisional -Rail Mana ger and, therefore, the Chief 

personnc:l uffi cer, ~ho had granted the seniority had no 

jurisdiction to sit in at-peal over the decision oi the • 

Ui visional kail ;~anager as both are of equal rank and there 

is no provision of filing a third appeal. It v-as furt.hel· 

stated that on 

~a~ the·fri? 

"' • 
dated 3-9-1992 

an appeal by sri .J;\a)endra .Kumar Saxena, 
' 

General Mana~er. N.c. hailway, by his order 

granted seniority to the a ppellant over 

respondent no.5 superseding the order of the Chief personnel 

(Jffi cer. 

5~ The official respondents have filed a detailed 

counter affidavit. to con~e st the claims of the applicant 

nos.! and 2. It has been stated th•re,in th~t in order 

to form 
I 

a panel ·for filling of posts of senior clerks against 
~ 

I 
I 
I 
I 
I 
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10~ special quotil, a s ~l e: ction v.as he ld in !977 in v.hich 

r e spondent. no. 5 apiJEa r e d. ln the J:anel, which was formEd 

by t.hc ordE:r datE:a 2~0..1977 the nc1me of responaent no:!) 

wa~ !t the tor in t he rr.e ri t list. fhe name of sri Vi nod 

w&{tc;.lso incluae d in tt-.i~ p am.!, 

nf. \'CI decl ar e d ~s C(.l·tain emt-loyees represente d challenging 

t he vcl idii.y of t he selecti on its~lf. Tt:ere f or e , a fresh 

t.h e b asis Oi :t.he frcr :-, sE1 £c t ion v . .. c c::- oeclare d by or der 

dated 14-9-1977 in \':hi en t.he name cf re~ponoent no. 5 and 

anot her ~ere includ~d a gainst the gener al vacancies. 

The r eaft e. r sri il.a j e n vr a Kurr.a r Saxe na sutni tte.:i a 

rEprcsc nt ati on b ef cr.: t h€· c om~ etE:: nt au"thori ty pra~· in~ 

that. ~he panel whic l1 v. e;s f ormed by the craE. r dated 

25-6-1977 , i 't self b € tl' £a1.E-ci as a validly formed panel 

for promoti on on ~hE post of senior cl er Ks. un this 

ap;::.edl the Uivisional .ri ai~j~A.anager de cic«= d 'that sri 

l{a j enctra Kumar Saxe na , s r i Vi no a Gh andr a Sharma and 

r esp ona ent. no. ~ b e £r anted f-'r omoti on "'• c. f. 25-b-1977 

itself. The 6ffice, hov~ev£r, issued Ol de r oi ~romct i on 

of only s r·i rtaj enctra Y.~n1c r Saxe na and .sri Vi nod Kun.ar 

prorr.oted w. e. f. 14-9-1977. Being ag :Jrieve d th e respono ent 

no.!) subrri tte-a a ~·epre se n~ 0ti on praying t hat he be also 

promoted w. t-. f, 25-- 6-1977. Thi s r epr est:-ntation v.as 

dismissed by the Uiv.s.sional personnel uffi cer. An 

apf.Jeal was filed before the uivi si onal ric....:.::f.~na ~er, 
. 

who cij.smissed the appeal. fhe r e sponaent no,5 thereafter 

filed a further appeal before the Ch i ef personnel ~ficer 

N. E. Railway Gorakh..,ur on 1-2-1990, which was all cr.-Jed by 

the Chief }lersonnel Officer by his order dated l6..8-l99Q, 

I 
r 

I 
I 
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air<: c-::i n s that r E:-spond£ nt no. 5 should be given pro.11oten on 

the 1 0s t of • 
s e n1or clerk v •• e.f. 25-6-1977. Thus, respondent 

n o. !:1 Lc. c c, rr.t s t: n.L or t c .:>ri n aj endra l<urr.a r Sa xt-na in the grade 

ot s{.n-lcr clerk. I t ha5 be en f urthe r stated ~v the 
' 

r t:: SJ:. ~n o.:. n t t.i'".a t. d~; .::-i ng the pendency cf the appeal of 

respo~~~nt n0c ~ ~hi ch ~~s ultimately aecide d by the 

orcte r aated 16-8-1990 
I 

uffice ~· by tr. e 
u.JJ . 

os well ethe rs 
j... 

incluoin g sri ~ajendra 

n c. ~ c s j u r.. or t. o Sri haj ena.r c 1\ur.:ar Saxt:. na . The ref c,r e , 

hi~ ncrr.e:· v.a s n ot i r. cluaed in t h e- pane ) of v5-..L~ fcrme c \. 

~ b . on o. :l f- ·a s .:. s of selecti on held in 1 ct8 9 a nd decl a red by 

orot:.r 0 2. ted 1 Y-10-1989. I hi s was, howe \'E: r, n ot as a rt:: sul t 

o f ~isput e. r e garding hi s s(;niorit.y qua sri h a r ~andan 

l'rc;sad a s alle ged by ·the af)plic8 nts. Sub s t= c~u e ntl / , v-.hen 

the a ~~ e al of re s~onoent n o.5 ~as allo~ed, he ~as incluae d 

in t h~ ~cnel cf 19- 10 -1989 at the a~propriate plac~ 

C)' v.irt.ue of h i$ s e niori '-"r' as s e nior clerk as he had 

al sc a ~pearE: d .LO the s e l ec t ion end had qu alified in t ~e 

S - .. ·~ C••· e 

wa s \'. l CJn gl y e>~cludE d from the: ~anel of 19-10-l9b~ and, 

th~ rE:fcrc, the Rail.,, ay Goard Circular .re gardi n g exhausti on 

of i- c n£·1 v.ould not be ap,licable to th~ facts and 

ci~cu 1: : sta oe:s of tht: c ase. As regards the claim of 

:ilf.~t n o. 2 , th£ respondents• c a s~ is t t.at he v-as 
&. 

never selected for promotion tc "the post of US-11 and his 
~ 
d • h 1 was also not included in the iJilnel declared even 

.. . 
on 16-1-199~. Their further case is that the respondent 

no.!:> wa s not prorr:oted against ant vacancy reserved for 

sche duled Tribe. He \'.as legally entitled to b~ incluoect 

in the ~anel of 19-10-19b9 against the general cate gory 
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post anJ h e was, ttcrcfore, granted only proforo1a 

EITtfJcnE..l me- n~ v.hen h.:~ a~t-'e- ijl re. ga.r din~ s €·ni ori ty \ as 

t;ll owe d. 

• 
he .e ver , -:he c;vermE:-.t s th~ re"'-ne.;d n ~t be 

tro'v€rse d as th4 .. ~~sirr.il c:. r to i..hE: vrit~,n s"i..c;te 'i!er.t 

-: J.l e-o 1:11 the c·ff i c.:. c: l rc. s p onoE:n"'.c. 

e ven eligil:l€ to c t-i- f= cr in t t:E se l ~:ction aoJ!!ls::J·, in 1977 

for tt:e pos1. of seniu~ clt-rk as he had not co:n...,le-:e.d 

cne ye ar•s qu al~fy in g servlce an a that a £ainst onlt 

:o,... ' ... ~ene r al 

Chandra Sharrra wo e- ...,rc.i7.0ttd. Tr:ey alJc ;;ed tt-.at 

~~.h~: Ch~E-f Ft-rsc.nnt l vff.:_cer coul d n ot , the ref orE , 

hc.ve al.l OVIE d his c tJ;..eal a nd ass i;n~ him sen.: cri t y ovtr 

I • 

Hajt-ndra Ku:nar S0 xE: na . Thei r furth el case. is t :- a1- i..n~:. re 

even if a s si gn r.~-=n ~ of seniority t o r es ._; cncE::nt no.:. v;a s 

c orrect~, the nt;, i;-;C· oi sri r. 0 r l'\ anctan .Yrasad, 1;l.:"!ih 

later ir::pleacied a s r·espono ent n o.6, i.rcr fere,&ould 

have been deleted frcm the panel. since ther~ ~ere only 

& vac~ncies 

panel co-..J 1 d 

.it has been 

of general candidates, th~: 9th condi date in 

on!; . be egainst th~ . sche duled a;;.'J:.~ vacanc~· t. 
further st ated lila'- the ar;-·lJ. c;nt no. 2 

~as succ~ssful in the selecti on but later he ~as 
• 

at;lib~rately ci<:clared f~t.led ~i th uH~ri.or motives. 

IAoreover, even assuming that he had fail e 0 b~ing ~ 

best amongst the failures , h~ had a ri ~ht tc be 

promoted. • 

I 

I 
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9. Later the newly impleaded respondent no.6, .. 
Har Nandan Prasad also filed a counter affidavit in 

• 
I 

which he also took a stand that his tmpaaelmen)•aa 

not having been challenged at any stage) had attained · 

finality and, therefore, cannot be challenged at 

this ftage. He has also stated that the inclusion 

of respondent no.5 in the panel was illegal as he 

f ailed ~o fulfil the conditions regarding continued 

suitability, inasmuch as, he appeared in subsequent 

s election but did not qualify. 

10. \,e have heard learned counsel for both the 

parties and ~erused the pleadings on record carefully • 

11. 

the 

From the rival pleadings, it is quite clear that 
J_to senior clerk 

respondent no.5 was earlier denied promotionLon 

the basis of examination in 1977. His appeal was di smisse 

t wice at two levels but his a~peal before the Chief 

~rsonnel ufficer was allowed and he was oranted .. 
proforma promotion and seniority as senior clerk. 

1'his happened only t!::r the ~anel tor US-J.l famed 

in 1989 had alreadt~exhausted after promoting sri Har 

Nandan Prasad, who was eth general candidate. Admit~dly, 

in that selection, there were 8 vacancies of general 

candidates. F , ee, When the appeal of respondent 

no.5 was allowed, it was incumbent on the respondents 

to include his name in the aforesaid panel siloce 
I 

persons junior to him had been empanelled and promoted. 

v-e have seen from ·the .record of selection which Ytere 

made avail able to us by the respondents that the 

respondent no.·5 had a·ctually qualified in the selection • 

' 
• 
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Therefore,tbe only alternati.ve available to the 

. 
against 8 vacancies or to delete the last general 

• • 

candidate i.e. Har Nandan ~rasad, respondent no.6 . 
• • 

from the panel and i~clu~e' 1rly the na~e of respondent 

no.5. However, by that time, respondent no.6 had 

already enjOfed the benefit of regular promotion for 

several years and the seniority position on the .basis 

of such promotion ha&_ become a settled position. ln 

such a situation, if respondents had adopted the first 
. 

alternative, which was to have ~ names of general 

candidates against e general ~acancies in the panel, 

I • 

we d.o not find arrt ill ega~i ty in the action of the 

r espondents nor any infirmity on equitable considerations. 

~hether or not the appeal of the respondent no.o could 

have been all~wed by the respondents , is not an area ~hi 

we are required to examine as such granting of notional 

seniority has not been challenged in this VA. However, 

in the circumstances ·enumerated by the respondents, which 

led to the all owing of the appeal of respondent no. 5, 

appear to us to provide sufficient justification for 

allowing the appeal of this respondent. I he only 
• 

lA 
question which arises" as . to how 9 general candidates 

would be . empanelled against s vacancies.jJthough the 

respondents have denied that they have empanelled 

respondent no.5 against scheduled Tribe vacancy which 
~ . 

~ould not be filled, 'the fact remains that it was 
. . 

• 
against this vec~Dcy only that the 9th ." candipate 

. . 
• l 

could be~ccOmmodatec.{; l;'ecbnically this was not ~olly . , . " . 

~~gu~ate•s t?~ sc~edule~ Cas~~acancy c~ld Pave, been 
~ . . . .. . ( -

. allotted ~o :.t~e Jleneral c~nd~da~~~ .o~ly ~ •fter it \'las 

• 

I 

' 
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· ~(;.:;;" ~ :r . a•l in the earlier ~ No.l6o/92. He has also 
" 

prayed for quas~ng the ord~r dated 5-~!991 .bt which 
. 

the aforesaid respondent n q 5 was promoted as .OS..Il. 

1!l. The facts of the case need not be stated as these 

· are already cover~d in the facts already s~t out while 
' 

disposing the earlier UA. For the reasons already 

indicated in the foregoing ~ this ~ stands dismissed. 

• 

Dube/ 

-

• 
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