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% nzgjendra Singh Eolmki, §/0 Shiri JessoOc
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ORDER
By Hontble Mr, sh Das ﬂlﬂtﬁu aIMH . sl T ot :

Sri Rajendra Singh Baimiki and sfi Kunwar Pal
Meena have jointly filed this application under section

19 of the Administrgtive Tribunal Act, 1985, praying that
i an order aated 5-8-)991 by which the respondent neo,3 had

declared Sri K,K, Agarwal Respondent No,5, as successful

e ——— o — —

in the selection based on which a panel was declared on h

19-2-19%0, and also an order dated 10-10-199)1 by which h i

repregentation of the applicant no, ) against Xhe inclusion

of respondent no,5 in the aforesaid psnel was rEJecfEd.&M

Wi = Rt S

They hzve sought a direction to the respondents to uelete
the name of respondent no,5 from the aforesaid panel and ;
not to disturb the seniority position of applicanf no, 1

and the rightfuly claim of applicant no, 2 for promotion

as 5-11,

2. From the facts averred it appears that the

respondent no,3 had issued a notification on 31-.8-1989
for selection against 12 posts of OsS-Il1 in the grade

of 1600-2660, Of the 12 posts notified 8 were available
for general candidates, 3 for SC and one for ST candiﬁates,l

After the selection, ¥he_ provisional panel of ]0O persons ;

was declyred by an order dated 19-10-1989, This dincluded
the ngmes of 7 general candidates and 3 SC candidates, The

applicant no,]1, who is a SC candidate was at serial No,10, |

No ST candidate was avagilable and one post of general
candidate was left " ,cant as thﬂif-us a dispute regarding
the seniority of one Sri Harnandan Prasad vis-a-vis

respondent no,5 was'pehding. - Hence, only 10 nNapes

~ _were declared in the b;dyisional_panel,subsequenE;y,'
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the finagl panel was declzred on 19-2-1990 in which the
ngme of Sri Harﬁqndan Prasad was included against the
femaining posts of general candidates, This panel was J
exhausted when the last candidate i,e, Sri Harnandan

Prasazd was prom0£Ed as US-11 vide order dated 6-7-1990.
There gfter, a fresh selection was notified by an orger

dated 10-7-1990 for 3 posis of US-II in the ﬁeneral

categery and one in the SI category, It is stated that
in thatselection afl the candidates including the sT

candidatey failgdg whereupon another notificztion datee

l
i
30-5-1991 was issued for g fresh selection for 5§ genergl l
category posts and one ST vacancy, The applicants have

averred that the respondent no,5 was also called to r

appear in this selection and he failed, The resgongent
no,5, is stated to have submitted 3 representation for
being awardeéd grace marks so thgt he be declared qualified

in the said selection, 1t is glleged that instezd of

granting him grace marks in the fresh selecticn examination,|
the respondent no,3 by the impugned order dated 5-8-91
declared him @ successful in the first examination
pursuant to which the pgnel was declared on ]19-2-1990,

The grievance of the applicant no,] is that due to
inclusion of respondent no,5, his position in the seniority

came down and the grievance of the applicant no,2, whe is

a ST candidate qﬁﬂiiELﬂd-in=$ha=:a}0¢=ion-$asQ‘ he was

denied the post of 0Us.1I as 3 result of the inclusion of

the name of respondent no,£ against the ST post, ,

3 The main plea taken by the respunaent against

the inclusion of the name of respondent no,5 in the
- panel dated 19-2-1990 is thal after the promotion of

Sri Ha?n}ﬁﬂanlprasad, the aforesaid panel was exhausted
- and, ithé;afpre; the name of respondent no, 5 could not h ve

3babﬁ”&hc1nd§dﬁin the aforesaid psnel, The other ple,

.. __3jJP>;_;
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is thgt there were only & posts of ceneral candidates

and including Sri Herngndan Frasad all the & vacancies

got filled, Thug, the inclusion of respondent no,S in

the penel and his promotion as ¢5-11 was against the sT
vacancy which was carried forward du¢ to non-agvailability
¢i SI candidaleés, It is stated that such appointment was
not vglic as no agppointment of a genersl candidate cqald be
madé acainst the post reserved for ST candidates, The
represenigtion of the gpplicsnt no, ) having been rejected

by the impugned order aated 10-10-1991, both the gzpplicanty

Nos, ! gha 2 have gpproschea this Tribunal seeking the
relief; afcrementicned, v
& By way of an amendment agpplication sri Harnghd

Fresad was alsO implead€éd as a respongent and a further
pleag was tagken by the gpplicanis that ithe grant of seniority
Lo the respondent ne,5 as a result of which his name was
incluaed in the pgnel o8 19-2-1990 wgs wholly 1illegal

and arbitrzry as the claim of resgpondent no,5 for seniority
was reiecteéd by the Divisiongl Fersonnel ufficer esnd twice
by the Divisiongl Kail Manager and, theretore, the Chief
rersonnel ufficer, who had grgnted the seniority had no
jurisdiction to sit in appeal over the decision oi the .
Divisional Kagil lighager as both gre of equal rank and there
is no provision of filing a third appeal, It was further
stated that on an appeal by ¢ri Rajendra Kumar Szx€ng,

the Qi-h ' General Managyer, N,Ek, Rallway, by his order
dateaq 3-é_1992 grantead seniority to the agpellant over

respondent no,5 superseding the order of the Chief PpPersonnel

Ufficer,

55 The official respondents have filed a detailed

counter affidavit to contest the claims of the applicant

1
1

nos, 1 and 2, It hzs been stzted there-in thyt in order

to form a panel for filling of posts of senior clerks against

— i
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104 special quola, z selection was held in 1977 in which

respendent no,5 gppeareéd, dIn the panel, which wias formed

by ithe order datea 25-0-1977 the name of respongent no:S
was 2t the top in the merit list, The ngme of Sri Vinod
Chandre Sharme, Hzjenare KumeX SaxeNz and K&shavVErmaﬂ

we¥t also incluoed in thic penrel, 1his panel wag, hovever,

= —

never declgred i@ cecrtein employees represented chgllenging
the vzlidity of the selection itgself, Therefore, z fresh
selection was held in which Sri hagjencls Aumzr Sexena,

ahd STi Vimod Lhandi:c Sharma did not gppezz, The pgnel on

ihe bgsis ©0i The frech seleclion wge ageclared by order

» dated ]14-9-1977 in vhich the nagme cf respongent nc,5 snd

ahcther were incluoed sgzinst the cenerzl vacahcieés,
Thereafter Srii hzjenora Kumar Sexe€na submitieg g
representztion befcre the compelent guthorily praying
thzt the pganel which ves formed by the croer dated
25-06-1977, itself be tregied as & validly formed panel
for promoticn on the pgost of senior clerks, wn this
cppecel the pivisiengl Rl yylanacer declced that sri
Rajendrz Kumgr Sgxéns, Sri Vinog Chandre Shsrma gna
Ie€espongent no 5 be crgnted promotion w,c, f, 25-6-1977

(¥ itself, The #ffice, however, issued order oi promction
of only 3ri rgjendre kumer SagxeNs and Sri Vincd Kumal
Sharuwe w, e, f, 25-6-1577 wheres responcent neo,5 vss
promoted w,e,f, 14-9-1G677, bBeing agyrieved the responagent
no,5 submitled a representztion praying that he be also
vromoted w, e, f, 25--0-1977, This representsztion was
dismissed by the pDivisiongl Personnel ufficer, AD
appeal was filed before the pivisicnal ﬁhl%jmanager,
who dismissed the appeal, [The respongent no,5 thereafter
filed a further gppeal before the Chief personnel Ufficer
N,E,Razilway Gorakhpur on ]-2-1990, which was allowed by
the Chief personnel OUificer by his order dated 16-£-199¢,
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aireéciing thgt respondent no,5 should be given pronoten cn
the post of senior clerk w,e,f, 25-6-1977. Thus, respondgent
no,S became semior Lo °rl Hagjenars KumsI Szxénz in the grade
of senicr clerk, 1t has been further stated by the

ihal during the pendency cf the appeal of

réspoenuent no b which was ultimately gecided by the
Chief perconnel ufficer by the order dated 16_3_1990*

ad : : e
responaent Ny, S as wEIIﬂanEIs including Sri nziendre L

KulmaI Scyene snd Sri vincd Chandre Sharms were orznted |

promeilicen Lo the post of hegd Clerk tresting responagent

nc,L és junior to Sri najendre Kumar SgxeNe, Iherefore,
hic neme wes not incluced in the penel of Us-11 formedy

on ine bgasis of selection held in j9E9 znd declzsred by
oroer csted 19-10-1989, This was, however, nocl aes g result
of cispute regerding his seniority que Sri har Nandan

Fr

n
0]

is
ad as elleged by the applicznts, Subsecuently, when
the appesl of responcent no,5 wes ellowed, he was inclugéd
in the penel cf ]19-10-1989 at the appropriste plece

by virtue of hils senlority es senior clerk as heé hgad
clsc asppearéd in the selecticn end hsd gualified in the

gene,

e, ihe cese of lhe responaent 1is thzl 1espongent ﬁg_ﬂ
vas wiongly excluced from the pgnel of 19-10-19b9 end,
therefore, the Hgilway Bogrd Circul .r regsrding exhaustion
of jecnel would not be applicable to the facts and
circumstznés of the czs€, As regsrds the claim of

éﬁ@ﬁ%ﬁﬁiéi no, 2, the respondents'! case is thglt heé was

NEVET éelectEd for promction tc the post of US-1l and his
ch;; was also not incluced in lhe penel declgred even
onkiﬁ_l_lggl, Their further case is thgt the respondent
no,5 wes nol promoted against any vacyncy reserved for
Scheduled Iribe, hLe was legelly entitled to b€ incluged

in the psnel of 19-10-19&9 against the general cglegory
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post &nd he was, iherefore, grgnted only proformsa
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empenelment when hic appesl reégsrding seniority vss

cllowed,

The respongent no, S hags fileg g sepalgte writien |

~!
-

ciglement, hHhowever, the sgvermentc Lhnremn&~d nct ke

A

traversed as thi ¢ similer to the writiin stgtement ;
L

filea by the cofficicl respongents, |

Ce in thne rejoinaer gffidgvit filed by the applic.nt

it has been stzted thzt the rEsFunnent no, S vas Not {

even eligikle 1o gppeer in the seléeciion gk in 1977
for the post of senior clerk as he hsd not compleied
che yeagr's qualifying service gng that sgainst conly

+

tv.c vaczNci€és evailgble in thzl order

I'-'I'vl

Cr ¢enexre
cenNdlidates, SIi h;jendrs Kumar Sexen, asnd Sri Vinog
Chgndrs Sharme werc prcomoted, They zllcged that

the Chief perscnncl off._.cer could not, thercfore,

igve zllowed his cppeal end ass-cnéw him seéniciily COver
Hzjendre Kumar Szxcna., Their furthexr cese is ithgl lnpere

weegeool)yE vacencies 6i oS i1l four general cgndidztes,

b even 1f gssignmenti of seniority lo reéespongent no,5 wes
corrected, the ngme ©f Sri rner Nznden Frasad, Ws==sgh
1éter implezded as resgonaent no, 6, ideesefere fould
have been deleiec from the panel, Since there were only
&€ vacencies of genesrsl candidzstes, the glh csndidste in
panel could onl; be ageinst the.Scheduled %‘ vacgncjg.
it has been further ststed thzt the applicznt no, 2
was successful in the selection but later he was
aeliberately geclgred ﬂiiled with ulerior motives,

ilorecver, even assuming thzt he had fail'e*..i, being kX
best amongst the failures, he had a ri_ht tc be

promoted,

_&-ﬁm—: N it T
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9. Later the newly imp;EadEd respondent no, 6,

Har Nandan Prasad also filed a bcunternaffidavit in
which he also took a stand that his empsaalment)«.m
not having been-challenged at any stagf,had attained.
finglity and, therefore, cagnnot be challenged atl

this itage, He has z2l1so stzted thzyt the inclusion

of respondent no,5 in the ggnel was illegal as he
failed To fulfil the conditions regarding continued

suitability, inasmuch as, he appeared in subsecuent

selection but did not qualify,

"

b

10, e have heagrd learned counsel for both the g
:

parties and perused the pleadings on record carefully,

to senior clerk
the respondent no,5 was earlier denied promotion/on

;
1
) 4 L From the rival pleadings, it is guite clear thst ;
|
the basis of examingtion in )G77, His appeal was dismisseq
twice at two levels but his appeal before the Chief
Fersonnel Ufficer was allowed énd he was argnted
proforme promotion and seniority as senior clerk,
This happened only after the paznel for US-.l formed
in 1989 ha& alreadylgxhausted after promoting Sri Har

Nandan Prasad, who was €th genergl candidate, admitf2dly,

—

in that selection, there were & vacancies of general :
candidates, Thcﬁeﬁﬂte,bdhen the appeal of respondent

no,5 was allowed, it was incumbent on the respondents |

to include his nagme in the zforesaid paghel since

persons junior to him hzd been empanelled and promotad_
we have seen from the record of selection which were
made availazble to us by the respondents thizt the
respondent no;S‘had actually qualified in the selection,

S iy e
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Therefofe,the'only alterngtive availaﬁle fo fhé
respondents'was to include respondent néqé also

in the panel and therebyfzdézgﬂsggeneral cahdidates
against 8 vaéanhies or to deiete the last geherél |
candidate i, e, Har NghRdan Prasad, resﬁcﬁdent no, 6

from the panel and include © ly the nagme of respondent
no,5, However, by that fiﬁe, respondent no, 6 had
already enjoyed the benefit of regular promotion for
several years and the seniority position on the basis
of such promotion had become a settled position, 1In
such a situgtion, if respondents had adopted the fir5£
alternagtive, which was tec have 9 names of general
candidates against € general wacancies in the panel,
we do not find any illegality in the action of the
respondents nor any infirmity on equitable consigerations,

Whether or not the gppeal of the respondent no,5 could

have been allowed by the regpondents , is not an area which

we are required to examine as such granting of notional
seniority has not peen chgllenged in this LA, However,
in the circumstznces enumeragted by the respondents, which
led to the allowing of the zppeal of respondent no,5,
appear to us to provide sufficient justificastion for
allowing the appeal of this respondent, The only
question which arises:;s to hoﬁ 9.general candidates

would be. empanelled agasinst & vacancies,although the

respondents have denied that they have empanelled —

respondent no,5 against Scheduled Tribe vaczncy which
rnu;d not.be filled, ‘'the fact remains that it was
agqingt.thigléacancﬁ nﬁly that the 9th candidate

cou%d bé;accﬁﬁmpaaiedwiTechn§cally this was not wholly

ragukpféls ibﬁjscheduleq Casﬁgvacancy could have been

.u: ;allutfed'tpfihéagenepal candidates only, after it was
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dereserved, There is nothing1from the record to show

‘Uniﬂn Df India and CJI'S.- . » . - * * lResponderl,ts
13.  This application was filed by Sri Har Nandan

Thruugh this OA he has praYEd that the order dated 16-8-1990.

,as well as the order dated 10_1.1991, to the extent Higrelageg
to sri RaJiv KlshOIE,Agarwal Respondent no,B:in- ;the jpresent G

thal any action was tsken to dereserve the post, However, “

in these circumstances, we are inclineg to ignore thig' :
irregularity as oltherwise, there: would have been u-é'é‘é‘“.& _

P

injustice, both tn'respondent no,5 had his name not been

included in the panel and to réspondent no,6, if hig

Name was deleted from-the panel 1aﬁg after he was promoted

|

on the basis of hisg empanelment,

e ——— -

d8l's SO far as the gpplicant no,2 is concerned, the

Iespondenls have hwve specifically stated that he did not
gualify in the examingtion, We have seen the resulti?f
1988 examination, and we have found that this applicgant
did not agpear in that €xamination, It is ststeq by the
Iéspondenis that even in subseguent examination, he dig
not gualify, No rule has been, cited before us to show
that he iﬁhié have been considered for promotion as

b
the best amongst failures,

12} 1n view of the foregoing, we are not 5atisfied

that the applicants have made out z sufficient case

for our interference, The (OA is accordingly dismissed,

leaving the psrties to bear their own costs, -
4 NO, 1162 OF

Hari Nandan Prasad......yeeeee.......Applicant

Vs,

* % * # | ]

Prasad who was impleaded as Iespondent no,6 in the :

earlier Oa No,)60 of 1992, after he was .1mpleaded

J'"." . " ﬁ‘ "w;!‘#m-ur 'ﬁ Wgﬁ:? Qi
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at'a :Ln the earlier OA No, 160/92, He has also

prayed for ql.lash.‘l;ng the order dated 5.3.._]_991 by which
the aforesaid respondent nags was promotéd as (Js.;ll,-
1% The facts of the case need not be stated as these
are glready covercd in the facts zlready sét out while
disposing the earlier OA, For the reasons already

indicated in the foregoing UA this UA stands dismissed,

ST T Bember (J) ilember (A)
‘
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