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Original Application No. 1141 of 1995 -
Allahabad this the 2.8 \~day of 

Hon' ble n r. R.K. Saxena, Judicial ~~ember 

' .. 

1996 

Dr. D.s. Singh, ::jo Late Sri K.C. Sing h, Senior 
Scientist at present posted in Project Directorate 
of Vegetable Research, 1, Gandhi Nagar, Varanasi-5 

APPLICANT 

By Advocate D:.b .. ,_R,G. Padia 

Versus 

1. Inaian Council of A~ricultural Research through Under 
Sect. (Personnel), Krishi Bhawan, New.uelhi. 

2. The Director General, Indian Council of Ayriculture 
Research, Kri shi Bhawan, New l}elhi. 

3. C.r. R.S. Paroda, the Director General, Indian Council 
o f Ag~i cultural Research, Kri shi Bhawan, New 1) elhi. 

4. The Proj e cil Director, Oirectorat e of VEgetable 
Research. l, Gandhi Nagar, Va rana si-5. 

RE.:lf>ONJ ENT .:>. 

By Advocate Shri J .N. Tiwari. 
Shri R. Tiwari • 

-----------------------------
0 RD E R -----

By Hon'ble Dr. R.K. Saxena, Jud.Member 

The applicant has challenged the order 

of transfer dated a:> • .1D.95 and relieving order 

dated 21.10 .96. 

The brief facts of the case are that the 
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applicant who had started his career as Junior Plant 

Pat holo:jist in the Central Potato Institute .. Simla:~ 

remained posted at different placeJ. He was trans­

ferred to Varanasi from Indore vide order dated 

07.4.95 (Annexure-!). In pursuance of the said 

order, the a wlicant had joined at Varanasi on 

19.4.95. He suffered from Infective Hepatitis 

at Varanasi and, therefore, he proceeded on 

medical leave from 02.9.95 to 07.l0.95. On beirg 

cured , he joined on 09.10.95. He was, however, 

served with the transf er order dated a.J • .ID.95 

passed by the respondent no.!, on 3 !.l0.95 where­

by he was transferred from Varanasi to Port Blair. 

He was a lso served with the relieving order 

dated 21.10.95 passed by the respondent no .4. 
. . 

3. The contention of the applicant is that 

this order of transfer from Varanasi t o Port Blair 

was punitive i n nature and was passed with mala fi de 

intention s because while he was posted at Gwalior 

and he was frequently transferred, he had approached 

the Madhya Pradesh Hig h Court by filing Yiri t Petition. 

He had a lso filed four O.A.' s numberin-J O.A.696/88 , 

76/90, 77/90 and 78/90 in Jabalpur Bench of Admini­

strative Tribunal for various reliefs re1atin~ to 

promotion in the higheD)grade , disposal of the 

representation against adverse remarks yiven for 

the year 1983-84 and steppin-:1 up the pay equivalent 

to that of the juhior. Tne decision of Jabalpur 

Bench of the Tribunal was not complied with by the 

concerned author ities anti, therefore, the contempt 
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applications were also filed by him. Since, the 

notices were issued to the Ilirector General - respon-
aMcf!J t 

dent no.,.,,.. the order of transfer was passed in order 

to WI'tilCk the vengeance. It is also pleaded that the 

order of transfer is against the guide-lines 

annexure-9 which were issued about the transfers. 

4. Feeling aggrieved by these orders, the 

a ppli cant approached the Tri bunal for seeking quash­

ment of the two orders. The interim order of stay 

was also aought and the same was grantea on 13.11.95. 

5. Tbe respondents contested the case on 

the ground that this Bench of Tribunal has no 

jurisdiction because the appli.cantf'a s not only 

transferred but, was r eli eved to join at Port 

Blair and thus, Calcutta Bench has got the 

jurisdiction. The averment made about the 

transfer orders which were passed in respect 

of the applicant in th e past, were said to · 

have no bearing on the present order of transfer. 

It is also contended that the applicant has made 

bald sta'tement of malafides without placing any 

material in support thereof and thus, the alleg-

ations were va~ue and incorre~t. The plea taken 

in the O.A. of 

Jabalpur Bench 

having filed 4 O.A.' s before the 
u.L 

•::aEl dlso claimed to have no rela-

tionship with the present controv ersy of transfer. 
~ 

The transfer of the applicant is contended to ha&re... 

been made in the interest of Or gani sation so that 

his services could be utili sed in the best poesi bl e 

manner at Port Blair. It has been denied tha t the 

transfer order has any nexus with th e contempt 

·······P9·4/-
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proceedings. It is a l so denied that the research 

conducted by the appli cant could be prejudiced 

on account of the transfer order. The respondents 
4-

averred that tSince the potentia l of the pEr~eRtial 

~ applicant coul d not be utilised at Varanasi 

and he (the applicant) was • l. n excess of cadre 

strength, he was tran sf erred rightly to Port Bl air . 

In thi s way , the respondents submitted that 

there was no merit in the case. 

6. The applicant submitted rejoinder 

and objected to the filing of the counter-reply 

by Sri C. 8 . .Jing h, Superintendent who is a 

Class III employee and, therefore, he was not 
t 

properl y authoriseclofficer and thus, the counter-

reply fi l ed by him, should be ignored. He points 

out that the impugned transfer order dated a:J.J0 . 95 

is to be effective from th e date of joining at 

Port Blair and till such date when he joins there, 

the jurisdiction of Allahabad Bench shall continue. 

He has also taken other grounds which were mentioned 

in the O.A •• 

7. I have heard Dr. R.G. Padia, counsel 

for the applicant and Sri J.N. Tiwari, counsel for 

the respondents and have perused the record. 

8 • The scope of judicial review in tt1e 

matter of trdnsfer has been cl early lai d down in 

various decisions of the Ho n'ble ~preme Court • 
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Their Lordships in the case•union of India and 

Others Vs. S.L. Abbas 1994 S.C. C. ( L & S ) 230' 
q 

.tule2 that the order ~t{ansfer is an incident 

of Government service who should be transferred 
~ ,._ 

and whe~ is a matter for appropriate authority 

to decide. Unless the order of transfer is 

vitiated by malafides or is made in violation 

of any statutory provisions, the COurt cannot 

interfere with it. In another casf! faj endra lby 

Vs. Union of India and Others 1993 (.t) ~.L. R. 126' 

their Lordships of Supreme O>urt held that the order 

of transfer though ... causes a l0t of difficulties and 
\. 

dislocations, could not be struc kea down on that 

score unless the order was passed malafide or in 

violation of rules of service s and g uide-lines 

for transfers without any proper justification. 

Thus, it is clear that an order of transfer cannot 

be challenged unless it is established that tither 

it was punitive in nature or it was made with 

malafide intentions or it violated any rules. 

It is, therefore, necessary that the facts of 
~ • < ...L.4JJ- ~ 

the case ~ be examined~ ~ a - . 

9. The contention of the applicant is that 

he was transferred to Varandsi from Indore only in 

tbe mon-t;h of April, 1995 vide order dated 07.4.95 

Annexure-1. 
2z._ fl. 

He had joined there by order dated ~ 

19.4S5 vide annexure-2. He had fal l en ill because 

of Infective Hepatitis and remained on mediaal­

leave from 02.9.95 to 07.10.95;and)after he had 
,'c.. 

recovered from the saiddJ..lment, he joined on 09.10.95 

and thereafter the order of transfer dated 2) • .10.95 was 

served on him on 31. .95. He further contends 
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that the relieving authority • 
~ • e. the Proj ect Director-

respondent no. 4 was in such a hurry that the relieving 

order was passed on 21. JD.95 although, the transfer 

order wa s made effective from the date when the 

applicant joined duty at n~ place of posting. 

The plea of the applicant, therefore, is that 
\_ 

it was all due to the fact that particularly 

respondent no .2 and 3 had been made parties not 

only in the O. A.'s which wer e fi l ed before the 

Jabalpur Bench of Central Administrative Tribunal 

but, also in the 6:>ntempt Petitions which were 

moved by the applicant a nd in which notices were 

issued in July, 1995 and September, 1995. The 

applica~ ha s broug ht on record the copy of 

Judgment annexure-4 rendered in the O.A.'s 

no.696/88, 76/90, 77/";;(J and 78/~ on 15.9.93. 

It has been poi nted out that all these O.A.•s 

were direct ed against the respondents and 

J a b:aipu I Bench had g iven certain directions 

to the r espond ent s to corpply with. A perusal 

of this Judgm ent by which all the 4 O. A. s were 

decided, speaks that in O.A. 696/88, the r e spon­

dents were direct ed to dispo s e of the representation 

of the ap plicant with regard to the expunction of 

the remar ks for the year 1983-84 and to render the 

decision within a month from the communication of 

the Judgment. In the O. A. 76/90, the direction 

was to 'dispose dlf the r epresentation as r egard 

stepping up of pay of the appli cant within 39 days 

from the date of communica tion of the Jud3m ent. 

It was further mentioned that on failure, it would 

be treat ed as Contemp\')f Court. The o. A. 77/90 
•..•.•• ·.pg.7f-
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was disposeo of by re~111sing to interfere in the matter. 

In O.A. 78/90, the posting of Sri s.c. Phadtaie as 

Scientist, Central Research Potato Institute, Gwalior 
.<t 

was challenged. The locus stand~c.l· 'e of the applicant 

was not found established and moreover he was found 

to have been transferred from Gwalior and thus, the 

said O.A. was decided against the applicant • 

.10. From the averments made by the applicant 

in the 0. A. and t to se averments havin;J not been cont-

reverted, it is established that right from the year 

1981, the chain of frequent transfers of the appli­

cant started' In the year 1981, the applicant was 

transferred from Ootacamand to Gwalior and in the 

year 1983, he was transferred to Simla. He was 

then again transferred to Gwalior in the same 

year 1983. In the year ].984, he was transferred 

vide order dated 26.6.84 from Gwalior to Lohaul 

Spiti(H.P.) and again in the year he was trans­

ferred from Lohaul Spiti to Gwalior. In the year 

1986, he was transferred to Simla. The applicant 

had approached the M.P. High Oourt for these fre­

quent transfers and stay was granted.. The Director, 

however, recalled the order of transfer from Gwalior 

to Simla. In the year 1992, he was transferred to 

Indore from Gwalior anu in the year 1995, he was 

transferred from Indore to Varanasi, where he had 

taken over the charge only on 19.4.95. He remained 

on medical leave from 02.9.95 to 07 • .10.95 and in 

the same month vide order dated 2).10.95, he was 

again transferred from Varanasi to Port Blair. 

I have yone through this history of transfers 

~----~~---------------------o-n-ly to find out i :1:;e_y_w __ er __ e_r_ey __ u_l_ar t~~~~~~~: 
.a -
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or not. The respondents did not give any reply to 

the averment made by the applicant tbat he had been 

frequently tJtansferred in the past as well as in 

the year 1995. The respondents sim.ply stated in 

para 5 of the counter-reply that the transfers 

from the year 1981 to 1986 have no bearing on the 

present order of transfer passed in the year 1995. 

In order to justify the impu~ ned order of transfer 

from Varanasi to Port Blair, it is stated in para .1.5 

of the O::>unter that in the interest of or1:1anisation, 

his(the a pplican~) services were re c:uired and could 

be utili sed at Port Blair. In para 19 of tee counter­

reply it was also mentioned that the Research Institut•e 

at Port Blair was a g eneral Research Institute. ;jince 

the potentials of the applicant could not be utilised 

at Varanasi and the applicant was in excess of cadre 

strength, he was tra nsferred rightly to Port Blair. 

It is not understandable as to why he was at all 
• 

transferred from Indore to Varanasi ... ..i.ft the month 

of April, 95 if his potentials could not be utilised 

there and if he was to be in excess of cadre strergth. 

This aspect ought to have been considered by the 

transferring authroties before the applicant was 

actually transferred to Varana si. The 1 earned counsel 

for the applicant, however, contends that the real 

facts are different. He drew my attention towards 

the averment which was made in para 16 of the o.A. 
which dealt with the institution of Contempt Petitions. 

It has been pleaded in this para that t"'o O::>ntempt 

Petitions no.66/94 and 47/94 were moved by the 

applicant because the res pondent no.2 and 3 had 

failed to comply wi the Judgment dated 15.9. 93 • 

• • • • • • • • pg. 9/-
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given by the Jabalpur Bench of Central J\-dninistrative 

Tribunal in the 4 O.A. s which were discussed above. 

Nhat actually happened according to the applicant_ 

the notice of the date of eontempt Petition wa s 
i 4 • ' t ''- ' 

~imat&d to the applicant at the Indore address 

vide annexure-5. Since the applicant was trans­

ferred from Indore to Varanasi in the meantime, 

the said notice was sent by the Administrative 

Officer of Indore Cent~£. to Varanasi vide 

Annexure-7. The copy of which was also sent 

to t.he Directcbr, Central Potato Research Institute, 

Simla. 

notice 

It appears tha\. the Simld CentT~ had taken 
fl.:;:~~ 

of dd? and the Admini st1ative Officer vide 

annexure-6 had requested the Lirector, National 

Res ea r.ch Institute for Soyabin, Indore to senti 

the copy of Civil Cont empt Pet i tion to Simla 

Cent~ for information and necessary action. 

Thus, it is clear that since the wheels of 

Contempt pto ceeding s against the respondents 

no.2 and 3 were moved by the applicant, the 

order of transfer came into being . It is, 

therefore, indicated by the s e facts and circum­

stances that the order of transfer was passed 

with malafi~e intention. The contention of the 
.... 

applicant on this count finds support from these 

facts. Had it not been shoNn,the plea of the 

applicant being in excess of the strength of 

the cadre at Varanasi, could not have been taken. 

Thi s fact as was observ ed ea rlier could have been 

considerep by the trdnsferring authority in the · 
~·' ). e_._ 

very b4i'+i-A9 before the applicant wa s transferred 

from Indore to Varanasi. 

• ' ••••• pg. 10/-
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The applicant ta s brought annexure-9-

belonging with the guide lines of transfers, on 

reco r c . A perusal of annexure-9 shows that 

tenure of posting was normally of 5 years but 

transfer could be made to correct embalance in 

the cadre strenyth, to fill positions in high 

priority projects and to utilize the experience 

of Scientists i n appropriate fields. The learned 

counsel for the respondents contends that if the 

(g uide ... lines for transfers are no1: followed , it 

cannot be a gr~ ~ interference and does not 

confer a leyal enforceable right upon the Government 
c-.-

employee. In this connection .,.my attention was drawn 

towards the case Union of India and Others Vs. 

S.L. Abbas 1994 S.C. C. (L & S) 230 which I had 

already referred t o and discussed. It is true 

that the guide'?'lines of transfer do not confer 

any right but this is not the only ground in the 

matter. I had already pointed out that the 

interference is possi ble if it is esta blished 

that the impugned order was passed with malafides. 

In this case,it :is fully established that the 

applicant had started Contempt pro ce t'di O'::J s a-d ainst 

the respondents no.2 and:; and naturally the con­

cerned authorities were perturbed and in order 

to teacl l a lesson to the applicant, this step 

was taken. Otherwise, a person who was trans-

ferred only 6 months 

ferr ed again to such 

back, could not be trans­

a far flung ~a~;(~ ~ort 
Blair from Varanasi. At the cost of repeatiti on 

I 'J\Q uld l.iJoe to mention that the plea taken in 

\J ..... ···PJ.lJ/-
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the counter-reply that the applicant was in excess 

of cadre strength and his services could not be fully 

utilised at Varanasi~ is only an after-thought. If 

there was reality in these facts, these points could 

have been considered by the concerned authroi ties 

befo r e the applicant was transfezred to Varanasi 

from Indore. In this way, the non-compliance of 

gui d e lines is anoth er ground which may be taken 

into consideration • 

12. The respondents have taken the plea 

that this Bench has no jurisdiction to entertain 

the o.A. whereby the impu-;1n ed order of transfer 

has been chall eng ed . Ri s contention is that since 

the applica nt ha s no t only been trans f e r red but, he 

has al so been relieved by th e order dated 21 . l0.95, 

h e no mo r e remains a Go v ernment servant within the 

jurisdict ion of thi s Bench. The learned counsel for 

the applicant ha s controvert ed this as pect and has 
~L 

taken a d~-fl'6t plea in the rejoinder that the 

tran sfer order was to ta ke effect from the date 

when the a pplicant joined dut y at new plac e of 

posting . The perusal of the transfer order 

da t ed 2) • .1.0.95 is clea r in thi s respect. It 

mentions ttthe tra nsfer would be effective from 

the date he joins duty at the new place of posting." 

It is not denied tha t neither the a pplicant has 

handed ov er the charge at Varanasi nor has be 

joined at Port Blair. The role of relieving 

authority ha s not been as signed by this transfer 

order. Thus, the or der dated 21 . 10.95 will 

•••• • • pg . 12/-
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not divest the jurisdiction of the Bench .. I 

am of the view that there is no substance in 

the plea taken by the respondents. 

13. On the careful consideration of 

the facts and circumstances of the case, I come 

to conclusion that the impu~ned order of transfer 

dated 2).10.95 as well as the relieving order 

dated 21. JD .95, are not only against the guide­

lines but are also suffering from malafides. 

They are, therefo re, quashed and set aside. 

The O.A. is disFOsed of accordingly. The 

stay order which wa s g ranted, lo~ses its 

sig nifican ce. The parties shall bear their 

own costs • 

/M.M./ 

{ -
( D·r. h.K. Saxena ) 

Member { J ) 


