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OPfN COLRT 

Ca.JTRAL A l!..I NIS THATIVE TRIBUN-\L, f\DU.. BENCH 

AL!fili-\BAD 

CORAM : 

DATED • • THE 2nd DAY OF JUNE 1997 

Ha.l ' BLE IR .R.K .SAXENA, J .M. 

HON 'BLE MR .D.S .BAWEJA, A.M. 

ORIGINAL APPUCATION NO.ll32 OF 1995 

Krishna Kumdr Shukla son o f Shri Vyasji 

resident of villdge Balipur rata 

Post of f ice Balipur Tata dis t rict 

A lla ha bad.' 

•••• 
C/A Shri R. P.Singh, Adv. 

versus 

l. Union of India t hro gh the Direct or of Post 

Of f ices, New Delhi • 

2. Senior Superintende nt of post off ices, 

A11aha bad: 

3. Assistant Superint e- nde nt of Post Offices 

Alla ha ba d. 

Applicant 

4 . Jaga nnath son of l at e S hri Babu .I..Pl reside nt of 

village Chakharva nshpur post office Balipu = 

Tat a District t\ 1la ha ba d. 

-
•••• Respondent s 

C/R ~hri S.C.Tripathi, Aa v. 
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BY HQ\! !_BLE ffi . R~K .SAXB!I-\ , _.I . _M .-

The app lica nt Rrishna Kumar h .. s approa ched the Tribunal 

t o seek t h4. relief that t h e. order dated 20.1.1995 Anne xur e-kl 

whereby t he respondent no . 4 Jagannath wasfiven appointment 

on t ha. post of Extra Depq,rtmenta l Delivery r.gent, be quas hed . 

2. The br ief fncts of t h case a r e that one. Kailash Na'Lh 

Shukla wh·o was working as Extra Depurtmenta 1 De li very ngent_, 
g_ . t 

was pr omoted ttc& postma n grouper ' L' a nd thus t he 1:>ost he ld 

by him,fell vacant . It cJppears that the present applica nt 

wa s a ppoint e d as s ubst i t ute in pla ce of Kailas h Nath S hukld 

and the cha rge was handed over to h im at his risk. It further 

appea r s t hat in or oer to fi 11 in the va caney ca used by the 

promotion o f S.hri Kailas h Nath S hukla by regula r selection, 

a l etter was writ. t en to thL l oca l Employme nt Excha nge for 

sp ons oring the names of f ive persons xor the. post. It was 

a l so mentioned t hat i f any sch• duled cast e or scheduled tribe 
(, 

candidate~ a l so r egi stere d in the Employment Exchange , 

his name should definitely be sent . According ly the names 

were sponsored. The chart which is pla ced in the departmenta l 

file of select i o~d~as b~en put up for ou r perusal , indi­

cates thdt t her e 10 candi dates . Their names are .given below:-,._ 

1. Shri Bhairon Prasa d projapati, O.B.C, 50. 2% 

2. Shr i J a <;annath (Respdt .n o .4) S .C. 53 .83% 
I 

3 . Shri Sant os h Kumar S . c . 47 . 83% 

4 . S b..r i Beni pr asa d, B. B.C . 50. 6% 

5 . Shri Makhan I..a 1, o.a.c • 45 . 8% 

6. $)hri Des hra j s.c . 46 .66~6 

7. S hri Krishna Kumar S hukla (App lie ant ) o.c. 56% 

8 . Shri pramod Kum r Bha rti s.c. 48.83% 

9. Raj pa 1 O .. B .C. L:9 . 8~ 

10. Shri t-.s hok Kumar S . c . 50. ~ 
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Ther e is d note below the chart that the ca ndidate at 

seria l no.2 was seH!cted be cause he was suit ab le s. .c. 
ca ndidate . The mini num fixed perct;ntage for S: .C . candidates 

was not completedJTherefore preference was give n to S.c . 

ca ndidat e~. 

3 . M.rt er t hi!3 compd rot i ve chart wa s prppared a nd ca ndi-

date at s e ri a l no . 2 , na me l y , J a cannat h was selected, he 

was iss ued a ppointment .let ~. er . He took ov{;r churge and he 

had tak en ove r cha rge of t he post o f Extra Departme nt a l 

Lelivery 1"\gent. Feeling ug _ri <Vcd by the sa id dppoint ment 

of J agannath r esp ond€: nt no . 4 , this O .n . has been preferred 

by the applica nt fo r seeking tht. r elief as ment io a~ed 

e a r l i er. The r espcmde nts hdve opposed the O.A. a nd it was 

cont ende d t hat minimum fi xe d p e rcentage for S .C. candi cat es 

was not complete in thE. sub- division anc ,ther e f ore, the 

r esponde nt no . 4 who b~longc d to s. .c. cat e: gory_, was preferred 

and appoint me nt was r.;a de . It i s t urthe r cont f nde d t hat 

the opp lica nt has got no right t o chc~ llenge t he a ppointment 

of the a pplicant a no t o s eek his own appoin~ment . The 
• 

app licant .f i l e d r ejoinder reit erating the facts which were 

mentioned in t he O .A. 

4 . We ha ve hear d S hri R. P . Sinft couns e l i or the applicant 

and Shr i S . C.T r i pathi , couns El f or the r e sp onde: nts and 

p c. rused the record. The main question f or consideration 

is whethe r the app oi ntment of the r e ..:»p .) ndent no .4 WclS 

l e ga 1 and whet her the app licant was deni ed dppointment 

i l l ega lly. The learned counse l for the applica nt cont ends 

that he fulfi lled a:U t 4 e ligibility conoit i ons a nd had 

acquired higher percentage of ma rks in the Hi gh Schoo l , 

yet his c i:t ndidatur e was c anc el l ed a nd t he resp ondent no .4 

was preferr.ed . we have a l ready given t he r elevant and 

necessary i nf or mat i on o~ the chart while quoti ng the facts . 
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There is n o doubt that the a pp l icant ha d obtained 56% ma r ks 
. . 

in High Scho:) l whereas t he r espondent no. 4 had acquir e d 

only 53 . 83% of ma rks . rt i s thus clear t hct if the percentage 

of mJ r~ is the only criteria , t he applicant stands f irst 

a nd r espondent no .4 II in the cha rt . \\that 'IJe hove to see 

is a lso whether the r t-sp ondent no . 4 c ou ld be cons i C:ered 

on the basis of his being a sch t. duled cast e candi oate . It 

has be en me ntioned in t h e C . Jo\ . of the r e-sponde nts t hidt t he 

a cequzt e pe r c ... nt ac-e of scheduled c astes canc.. i c.at~s in the 

S ub- division was not avai l al· l e a nd , the r efor e , the r es p .>n dent 
feet 

no .4 was gi ve n pref e: r E: nce and vJas selected . This jfinds 

me ntion in th ~.. note gi ,e n be lovJ th t chort . Thi5 feet c ould 

n ot be speci f icd l ly a nd cot egorico lly contracict ed by the 

applicant . It has b r en argued o n bGho l f of the ..:ppli cant 

t hC:J;. the r esp :>ncients hav e aoopt e d this met hod to fill in 

s ino l e post f r om amoncst the scheduled caste canaidates 
~~ --
in th-' nom es tlav-ing been sponsor ed . The sa i d l etter is 

be for e us a nd on i ts perus t:~ l we 1ind that it wa s clear ly 

rr.enti :mc:cl in th. Si iC let ... tr thot if a ny candidate of 

schedu l ed caste , sche duled t ribe or b.:J ckward was r egiste r e d 
empl0yment 

in t hc j excha nge
1

h_is name should i nvariably be sponsored • 

In view of this f a ct , the cont ention of the l earned counse l 

or t he t:•pp licant t hut there v;as no ment i on of the post 

be ing f illed in fr om amongst the ca ndidates belonging to 

r r s erv e<.' c2t c. gory , oo•s not ho l d good • 

5 . Wben we go through the depdrtme nta l dire ctions in this 

con necti on
1

i t i s c l (: a r ( r om the circulor dt:~ted 2 .3 . 92 which 

was furthc. r re-inforced vide l ett er No . 17- 366/91- ED a nd Trg. · 
' 

dC~ted 26 . 9 .9:(-that i f ttle aaequate r epr esent at ion of the 

res e rved cat egory i s not a voilab le , the: cand i date be longing 

to th r: r eserv u:! cat egor y s h ... uld be give n prefer t= nce . On 

considerut i on of t he fa .~t s of t he case thro ugh this ant;le , 

vJe come to t hl c oncl .. s i on thut the clpplic ant has gat no 

foat to st ond . ~ 

.. 
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6 . S hr i R . P.Singh l ear nec counse l for t he appli ca nt 

re l i e d on the decis ion o: Full Bench in t he c ase of G. s . par-

vathi v . SJb Di visiona l Inspect or(posta l) dnd ot he rs 1991-9:: 

80 Ful l Be- nch J •JCgm~...nts 23. In this c<Jse , the quest i on; 
/.. (. 

which w~ r eferred ~t hE: decision of t.he Full E:t: nch ~ 

whether thr ee years experien ce ga i ned by a cdn di c.ate due 

to his wor king as provi siona l E.D .,~ . age nt should be consi­

dered by giving due wei ghtage in r egu l c r se l t cti oh. The 

signi fi cant question was whet her a pe r s on ha ving gained 

SIJ ch a n experi £- nce s hou l d be given pref er ence ujs 25(1t) 
t. 

r egula r select i on . The~ 
w _,_.._,'-t 

of Industria l Dispute Act i n 
~ . 

~coessaE¥ g ~ve n by the Fu ll Bench was thdt th<.: wa ~e shoJ ld 

be given to t he provis i ona l E. D.A. a ge nt at t he t i me of 

se l e ct i on . It was furt11er obs e : v ~:: d by t he Full Bench t hat 

p r ev i ous experi t nc e s hou l d not be t he only )ie-ci .Si.V·a:.. fact o¥ 

of se l e ct ion . It was obse r ved that it s hou ld be t ake n 

into a ccount a l ong ·:vit h ot her r E: l evant fa ct~ .It is cl ear 

that the fUll bench nev er held t hat i f ther e was a ny 

adequat e represent at i ~ of t he r ese rv e d cat egor y cand i dates , 

pre f er enc c s hould not be gi ven t. o the r eser ve a category . 

It ma y , however, be mentioned that t he- r es ervat i on s cheme 

f or s ched uled castes , sched:Jled t ri bes a nd ot he r ba ckward 

coste i s formu l at ed und~ r the mandate of Art i c l e 16 . 

Thus the appoi nt me nt of ~~date who .belongs to a r ese rved! 

category whi ch does not 'lor adequate r eprc.sentat i on ca r ries 
~ ~ J 

constitutiona l ma ndate behind ik.·r&otn. I n the pr esent c ase, 

the only dr dw ba ck in the case of t he resp~ndent no. 4 ~s 

t hat~e has got l esser percentage of ma r ks but he has 
I 

g~the gr eat er constitut i onc'i l g•Jc r a nt ee behind h im by 

being the condidClt e of r eser ved categor y . In such a situat -
~· ~ , ~C.....A~ · •. t. ... 

ion , even if.the judgment of the Full 8€ nch i s ttJken "tht od§h 

g r eater percent age of mCJ rk.$ a l ont: \'Jill not be the decisive 

f actor in fa •ovr of the aH l i c.Jrrt . 
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7 . On cons i de r ation of .:;, ll these point s a bout the f a cts 

of t he c ase and legc;~ l po'i iti on , we c·)oe to t he conclusi on 

that t he re is no merit i n the case -:> f t he a pp lica nt a nd it 

is , t her efore , cisrniss.ed . :~o orcer a s t o 
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