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Allahabad jated this -nil  day Nor/„°f  1997 

Urigirlal Application No, 1089 Of 1995 

L4Aais-Lz,..ajadh,akad 

CUtAkigt.  
Hon. ble r. 13,lç Saxena, 

I„ 	aciu/i silo Late NH, Naquvi 
0 al 0 190..AkC, 8th Avenue, 

aawab Y ousuf Road, Allahatad, 

2. 	Riy aj Ahmad 5/0 Late Mustci Aiwa d 
Railway Quarter N0,11, A Loco Colony, 

Allahabed, 

3, 	Liayasoddin 5/0 Late Istiohuddin 
Rio 126..li, 1)ariyabad, Allahabad. 

(By Sri Sudhir Agrawal, Advocate) 

	Applicants 

Versus 

1. 	Union of India through G eneral Manager, 
Norther Railway p bar C k do House, 
New elhi. 

2, Chief Motive or Engineer (iiiesel), 
Northern Railway, Earoda House, 
New Jelhi. 

3, lAvisional Railway Manager, 
Northern Railway, Allahabad„ 

aivisional uivisional Mechanical Engineer, 
Northern Railway, Allahabad. 

Sri BB Paul, Advocate) 

	Responants 

hion'tale Pir. D.S. 

This application has oeen filed jointly by 

three applicants praying for relief of quashing the 

order dated 17-5-1995 and also tr.; direct the respondents 

to issue a fresh order promoting the applicants under 

the upgradation sc heme ko)Dc4Dtle("app4A-c,errAtli in the scale 

of Re.2000/ — Rs.3200/ — in the Diesel Trade from 1-3-1993 
their 

in the same way as *Ida juniors of LLknow Division 

14 

4, 

(BY 
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have been p romoted. 

2. 	The applic ants were appointed as Fitter Inc harge 

in Grade 9' in the scale of Rs.1400-230D during 1975•.76  

in the Allahabad Division, Northern Railway. They 

were further promoted as Fitter Incharqe Grade 

in the scale of Rs. 1600-2600 as per the order dated 

7-2-1983. They continued in this grade till 1992 

when Allahabad Steam Loco Shed was closed on 

30-6-1992. Due to closer of the Steam Loco Shed, 

143 Group 'DI Staff became surplus which included 
/also 

the applicants/and they were to be re-deployed in 

various departments of the Allahabad Division aoainst 

the existing vacancies. The applicants gave option 

for absorption in the Diesel Trade. They were sent 

for training at Diesel Training Centre, Sakurbasti. 

Theywere also sent for six months 	Sup ervisor 
/:.entre, Lt..kno w 

Trainingiiriterms of pare 2(iii) of the Railwayjard's 

Circ ular dated 27-3-1991. 	After completion of the 

training, the applicantswwere alloted work on the 

Disel side and continued thereafter on the Diesel 

side but no orders for redeployment in the Diesel 

Cadre have teen issued. 	As per the order dated 

17-5-1995 promotion orders for the post of Foreman 

(Diesel) Grade Rs. 2000-3200 were issued by the 
giving 

Headquarter office Fhtrelog promotion with effect 

from 1-3-1993 in der the Cadre Restr turing Sc heme. 

In this promotion order,respondent no.5 and 7 

belonging to the SteamShed Cadre of LWknow Division 

have been promoted. Respondent no.5 was appointed 

as Fitter Inc narge Grade ' 31  on 3-5-1975 while 
appointed 

respondent no s. 6 an d 7 were ip,rAnoxt,e4 during Dec ember ,  

1980. They were promoted as Fitter Incharqe Grade 

from 1-1-1984. 	Accorngly respondent nos.5 to 7 
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were junior to the applicants. Respondent nos.5 to 7 

were redeployed in the Diesel. Cadre and, therefore, 

there names were sent to the Headquarter Office 

for consideration for the promotion to the post 

of Foreman (Diesel in the Grade of Rs. 2000-3200/-. 

However, Allahabad Division did not redeploy 	the 
/also 

applicants in the Diesel Cadre and/drd not send their 

names to theHeadquarter Office. As a result, j uniors 

to the applicants were promoted as per the impugned 

order ignoring seniority of the applicants. The 

applicants made representation on 19-6-1995 followed 

by reminders but did not get any relief. Feeling 

aggrieved,the present application has been filed 

on 17-10-1995. 

3. 	The main thurst of the averments of the applicants 

in seeking the relief is that the applicants were 

entitled for redeployment on the diesel side as per 
/ the 

their option on/ensure of the steam shed on 30-6-1992 
/aft er 

and/Lirdergoing required training. By  promoting juniors 

of the other divisions as Foreman (Diesel) in the 

Grade of Rs.2000-3200, the applicants have been 

disc riminated and thereby violating the provisions of 

Articles 14 and 16 of the Constitution of India. 

4. 	The respondents have oppo SEid the application 

by filing their coulter reply. The respondents have 

submitted that sin,; e the closer of the steam Shed 

at Allahabad, the applicants are working in the Diesel 

Shed as per their option. The respondents further 

contend that no junior to the applicants have been 

p romoted  and thus there is no discrimination as 



e(* alleged by the applicants. The respondents contend 

that the grounditaken by the applicants in seeking the 

relief are not sustainable and, therefore, the 

application deserves to be dismissiad. 

5. The applicants have filed rejoinder reply to the 

short counter reply controverting the averments of the 

respondents. The applicants have reiterated their 

stand in the OA. The applicants have also submitted 

that the respondents have avoided giving reply to 

paresc4(7) to 4(11). 

6. During the pendency of the OA, the respondents 

notified selection to the post of Foreman(Diesel Loco) 

in the scale of Rs.2000-3200 as per letter dated 

24-1-1993, after the decentralisation for promotion 

to this grade was done and a list of B eligible 

candidates  was issued which inc luded the applicants. 
/9 

The applicants filed MA.No.620 of 1997, making/pTayer 
p roc ess 

to stay the selection Apdar as per the notification 

dated 24-1-1997. As per the order dated 17-2-1997, 

it was laid down that the applicants may or may not 

appear in the selection at their own risk. However, 

if they appear in the selwtion, then it is provided 

that their appearance in the examination will be 

without prejudice  to whatever right that may have 

accrued to them either as a result of the earlier 

examination held in 1990 or restrwturing of the 

cadre w.e.f. 1.3.1993. The stay order was extended 

from time to time and continued till the pronouncement 

of the order. 

7. The matter was heard at the stage of admission 

with the consent of the counsel of the either side. 
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Shri 5udhir Agarwal appeared on behalf of the applicants 

while 3hri BB paul represented the respondents. 

During the arguments, the learned counsel for the 

respondents was asked to indicate whether the applicant 
/was declared 

which 	74i:optsurplus on the closure 

o f the steam shed at Allahabad was replayed xxxIgy( and 

and other staff 

if so, whether the inter se seniority on the diesel 

side was determined. Learned counsel for the respondents 

was not ready with the details and sought time to 

bring these details on record. Subsequently, the 

supplementary coulter affidavit was filed by the 

respondents. In the supplementary counter affidavit, 

the respondents have given the details of the sel ec tion 

conch.cted in p ursuance  of the notification dated 

24-1-1997. It is submitted that the promotion to 

the post of Foreman (Diesel Loco) in the grade of 

Rs. 2000-3200 was earlier controlled by the Headquarter 

and the same was decentralised for promo tion by the 

r eSp BC 
tive divisions W. e.f. 14-6-1996. The respondents 

have further stated ttiat as, per their seniority 0 ri the 

disel side, the applicants were eligible for appearing 
thiti 

in this seltion and accordingly appeared in the 

selection.  The pan el has bean finalised and issued 

vide letter dated 10-4-1997 placing three persons on 

the pan el , which includess applicant no. 1 The p romotion 

orders have also been issued vide order dated 
/ho wv er 

The respondents have/riot dir ec tly replied the 

raised with regard to the redeployment of the 

applicants and other surplus staff on the disel side 

but by furnishing sit the details of the selection, 

the respondents have con tended that the applicants 

12-5-1997 

nu e r y 



had been reployed on the disel side and as a consequmc e 

/the 

o f that only the applicants were eiiib es for/ sel tion 

4n,der reference. 

8. 	
The applicants have filed rejoin der reply to 

suppl emen tory 
the )ektca counter reply. The applicants have contended 

that the respondents have avoided to give direct reply 

/by the Bench 

to the queries raised/al per the order dated 16-6-199
7  

to show as to Mayyxaoil when the applicants were 

redaplyed on the disel side. 

9. 	
On going through the averments made in the 

MA No.620/97, the reply given to the objections raised 

by the respondents for grant of interim stay order 

prayed in this '(;iscellaneous 	p 1 ic a t ion and also 

in the supplementary rejoinder affidavit, it is noted 

that the applicants have changed their stand, The 

averments in these documents do not correspond with 

the reliefs prayed for in the OA and detailed in 

p are 1 above. In these documents, the applicants 

nave made averments tf)at they were subject to the 
/and 

written examination, viv voce test for promotion to 

the grade of Rs. 2000-3200 on the steam side on 

28-5-1990 but the result of the same was not declared. 

Subsequently, the Steam Loco Shed wee closed on 

30-6-1992. As a result of the vacancies notified in 

1990 in the steam side 	
remained vacant. Not only 

subsequently, three posts on the steam side 

were were 1..pgraded to the grade of R5.2375-3500 from 

1-3-1993 iew the cadre restrt. turing scheme. Thus, 

there were seven vacancies in the grade of Rs.2000- 

3200 on the steam side on 1-3-1993 but the applicants 

were not considered for promotion, under the modified 

selection  cc 	
procedure without writ ten an d viva voc a 

test. The applicants hfrVe further submitted in the 
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rejoinder affidavit tiled to tee objections raised 

by the respondents against the leiscs Applicationf 

praying for interim to as well 	
tne supplementerr 

rejoinder affidavit that the applicant were declared 

surplus on the steam side and since tney were not 

redeployed on the diesel side as per their options, 

then in terms of pare 15 of the railway Board's Circular 

dated 27-3.199i, the applicants were required to be 

continued to ha -ve their lien in the old cadre till such 

time they are absorbed on the Qiesel side. Teeretore, 

the applicants were required to be consiuered f or promotion 

trem 01-3-1993 under the cadre restructurine 
scheme as 

per the modified selection procedure on the steam side, 

In iact, in par 4 ot the rejOinc.ier attiCiavit tiled 

against the Objections raised by the respondents, tor 

grant ot interim relief, the applicants have averred as 

under 

114• 	
That in reply to the c_htents at para 2 of the 

counter-aif idavet it is not disputed tat the post Cat 

Foreman Grade les.2000-3200 is a selection post. However, 

the applicants are not claiming promotion against the 

pOst ot Foreman (i-
Aesel) but they are claiming right cf 

consideratien for promotion to the post CI f creman 

ithe  in the eirade of ies2000-3200 in accordance with the 

hailway board estructuring order dated 27-1-1993 readwith 

in the light Or Gircular dated 27-3.leee on the subject at 

absorption and utilisation ot surplus staff pee:a 	..... 

From the above tack-5, it ould be seen that the 

applicants have shifted the tocus ot their case and are 

eiaimine promotion in the grade of les.2000-3200 from 

01er:3-1993 on the steam side and not ten the diesel side. 

however, neither the averments to this efiect nor 

amendment to the reliet has eeen made lejsed on the 

averments made in the subseque(nt docements.There:f ore, 

k0 
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the rei.tets as prayed tor remain the same as brought out 

in para j i.e. seeking quashing of the order dated 

17.5.1995 according to which promotions to the post of 

Foreman (L)iesel) haitt been ordered and the respaidents 

no to 7 have been promoted. New grounds and prayer 

tor relict based on the same cannot be advanced in the 

rejoinder reply or through Misc.Applicatiixis, It it 

becomes necessary to modity the relief prayed tor based 

on the tacts disclosed by therespondents in the counter 

incorporate 
reply , then it would be necessary to 

appropriate amendment in the 	in the absence 

such amendment in the, the fresh grounds taken in the 

rejoinder attidavit cannot be taken into consideration 

wniie considering tne 
merits and the reliefs prayed 

tor and not included in the CA. in the light ot 'these 

observations, we are not inclined to go into the merits 

ot the reliets with regard to granting of promotion in 

the grade of As.2000-3200 from 1.3-1993 on the steam side. 

10. 
Now coming to the relief prayed tor in the CA, 

with regard to quashing of the impugned order dated 

17..5-1995, we note 'that the applicants have challenged 

the impugned order through which respondent nos,t; to 7 

have been promoted mainly 	on the ground that the 

respondent nos. 5 to 7 were junior to the applicants in 

the steam cadre. The respondents have contenoed that 

the seniority on the steam side in respect of Fitter 

incharge :Zade 'A' and Grade 8,  was divisionwise and, 

therefore, the relative dates on promotion/appointment 

will be of no consequence. This argument of the 

respondents is tenable Only as long as the promotions 

are confined within the same seniority unit i.e. the 

division. However, when promotions to a grade are 

of any 
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controlled by Headquarter covering AL the divisions,then 

the seniority in lower grade comes into play tor tracing 

inter see seniority tor the purposes of considering tor 

promotion. in the present case, the promotion to the 

grade of Rs„2000-32a) as Foreman(rlesel) was controlied 

by Headquarter and, theretore, the seniority in the 

grade of kts,it00-2600 was crucial, in case, the steam 

surplus start 	redeployed into diesel cadre with 

seniority on the respective divisions, then tor the 

purposes of inter se seniority, the date of promotion 

as Fitter incharge Grade IA' will torm the basis  tor 

considering promotion to the grade of kis,2000.3200 

controlled trom Headquarter, tiespondent nos.5 to 7 

belong to Lucknow u ivision and were also rendered 

surplus and absorbed in the diesel cadre and have teen 

promoted as Foreman (.4esei) trom 1.3_1993. The steam 

Loco shed at Allahabad was closed trom 30.(x.1992 and the 

applicants were rendered surplus. They had given their 

option tor absorption on the diesel side. The applicants 

quid be considered tor promotion trom 1-3-1993 on diesel 

side only it they had been inducted into diesel. cadre. 

before this date. Theret ore, the core issue to be 

determined is the date of redeployment of the applicants 

in the diesel cadre. The respondents in the counter 

reply have submitted that the applicants have been 

redeployed into the diesel cadre but have not disclosed 

any details with regard to the date of redeployment and 

the seniority assigned. These details are vital to the 

issue involved but the respondents have avoided to give any 

details and in fact did not give any reply to Para 4(7) 
application. 

to 4(11) oi the original xXxi)tac in view of the evasive 
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and vague averments made in the counter reply, the 

counsel Tor the responuents, during the hea ring was asked 

pointedly to indic.ate as to when the applicants were 

redeployed on the diesel side, The counsel for the 

respondents could not answer this query and sought time to 

bring these details on record. As a result,•iki supplementary 

counter reply was tiled, However, it is noted that in the 
Leis() 

supplementary counter reply,Lthe respondents have again 

chosen to keep silent on the issue and instead have 

turnished details of the selection to the grade of 

115,2D00-32)0, as already brought out earlier in para 7 

above. 	uring further hearing,,the learned counsel tor the 

respondents was again asked to inclicat« the 

date of redeployment and details of L4fice Order issued 

thereof, However, the _Learned counsel tor the respondents 

expressed in-ability to turnish these details. keeping 

these rants in view, it would be seen that the attitude 

of the respondents has been most unheipful in furnishing 

details necessary tor resolving the issue. We cannot 

help but to depricate such approach of the responc..ients, 

we are Compelled to go into the merits ot the issue based 
Lt he 

onhsketchy details turnished by the respondents. 

Aliahabad steam shed was closed on 30-6-1992. The 

letter elated 4.9-1992 at Annexure-A-5 indicates that the 

staff rendered surplus had been screened and they were 

to be redeployed in the various departments against the 

existing vacancies. The details of the stall to be 

redeployed in other departments are indicated in 

Annexure_i to this letter, The applicants have not 
with 

enclosed Annexure-i ite the copy or the letter at 

Anhexure-A.5. However, rrom the letters at  Annexure_itQ 

andA..7
P 
 we find that the applicants were allotted 
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duties on the Diesel side on closure of the steam Shed, 

Further, the applicants were sent tor training on the 

Diesel side, there is no denial of the facts disclosed 

in Annexures.44.6 and 4.7 by the respondents. £ the counter 
Lit is submit Led 

reply as well as in the supplementary counter reply4that 

the applicants have been absorbed an the Diesel side, This 

would imply that the vacancies for absortpion of the 

applicants on the 1.,iesei side were available when the 
Lad I er 

letter- dated 4-9-1992 was issuedlOt screening of the 

surplus start. in the background of these tacts, we 

are not  able  to understand as to what was the impediment in 

redeployment ot the applicants on the Diesel side and 

determine their seniority, Based on the tacts and 
4, we are ot the view that 

circumst a nces as revealed tram the material on record,4 

the applicants were entitled to be inducted on the Diesel

side atter issue of the Letter dated 4-9-1992. 

seniority ot the applicant should have been shown on the 

iesel side in the division and their names should have 

been advised to Headquarter. It this was done, then when 

the promotions under the cadre restructuring were 

considered by the Headquarter in 1995, the appiican'„ WQUIL 

have been 	 tar promotion as Foreman(i)iesei) being 

senior to the respondent nos,5 and 7 based on the date 

ot promotion as Fitter in char] d rade 'Ai . As brought 

out earlier in pars  9 above, the applicants have Ride 

a plea that neither they have been considered for promotion 

trem 10.3.-1993 on the steam side nor on the ,Diesel side, 

kre rind merit in the contention ot the applicants 

in case the applicant have not been redeployed on the 

diesel side, then they were required to be considered 

continuing in the same cadre and should have been 

considered promotion Iran 1.3-1993, However, as indicated 

earlier, we are not going/into the merits of the issue 
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with regard to their eligibility tor promotion tram 
hiwe have 

i-no 1,3-1993 on the steam side However, 	hesitation 

to c4ne to the conclusion considering the tacts detailed 

earlier that the applicants were entitled to be considered 

for promotion as Foreman (iiiesel) tram 1-3-1993 as they 

stood inducted into iesei Cadre by the issue ot _Letter 

dated 4-9,1992. 

12, 	in the result ot the above, we tind merit in 

the application and the same is ailowed with the direction 

that the applicants shall be treated as inducted into 

4) iesel cadre and eligible for consideration tor promotion 
Las per seniority. 

under cadre restructuring tron 1-2..19934 it 'found fit 

tor promotic.)n as per the ext ent rules, the aptinicardhohall 

be allowed all the consequential benetits,Lthe seniority 

and arrea rs of pay as acimissibie. The compliance snail 

be done within a period of three months. No order as to 

costs. 

134 	The interim stay (.:1er granted as per order dated 
17-2,1997 is vacated, 

1. 1/1 
Member Member (J) 


