RESERVEL
IN THE CENFRAL ADMINISTRAIIVE TRIBUWNAL, ALLAHABAD
* = ®
Allahabad ; Lated this'7lh day Nevemh~vof 1997
Uriginal Application No, 1089 of 1995

Hon'ble Br, R, K, Saxena, J .M
Hont ple e ’
L I,%, Naguvli s/o Late w,H, Naguvi
N/o R/0 190=ABEC, 8th Avenue,
awab Y ousuf uoad Allahabad.
% Riyaj Abmad 5/0 Late Mustqg Ahmad
R/o Rallway Quarter Ng 11, ABC Loce Colony,
Allahabad,

3. Gay asuddin s/o Late Mohuddin
R/o 126.b, Dariyabad, Allahabad,

(By sri sudhir Agrawal, Advocate)
@ 8 e @ .APpliCants
Versus
le Union of India through G eneral Manager,
Norther Halilway, baroda Nouse,
New D elhi,
2, Chief Motive power Engineer (Liesel),
Northern Haliway, Baroda House,
New Delhi,

3. pivisional Railway Manager,
Northern Railway, Allahabad,

4, vivisional bivislonal Mechanical Engineer,
Northern Railway, Allahabad,

(By sri BE Paul, Advocale) 7
s s % @ .Respondrnts

OR D EBR

By Hon'ble Mmr. D.S. Baweja, A.M.

This application has been filed jointly by

three applicants praying for relief of quashing the

order dated 17-5-1995 and alsg to dirext the respondents ;’

to issue a fresh order promoting the applicants under

the wgradation scheme fonobheoapplicants in the scale
of Rs.2000/-Rs.3200/- in the Diesel Trade from 1-3-1993

their
in the same way as hdix juiors of Lwknow Division
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have been promoted.

2. The applicants were appointed as Fitter Incharge
in Grade 'B8' in the scale of RS+1400-2300" during 1975=76
in the Allahabad Division, Northern Rail way. They
werd further promoted as Fitter Incharge Grade 'A!
in the scale of Rs.1600-2600 as per the order dated
7-2-1983. They continued in this grade till 1992
when Allahabad Steam Loco Shed was clposed on
30-6-1992. Due to closer of the Steam Locg Shed

148 Groyp 'D' Staff became surplus which incl uded

al so
the applicents/and they were to be re-deployed in

various departments of the Allahabad Division against
the existing vacancies. The applicants gave option
for absorption in the Diesel Trade. They were sent
for training at Diesel Training Centre, Sakurbasti.
Theyuwere a/le;‘ tsreg)tuf;;q‘rnos&x months ¢, Sup ervismry
Training/ ifterms of para 2(iii) of the RailuwayBoard's
Circular dated 27-3-1991. After completion of the
training, the applicantsyuere alloted work on the
Disel gide and continued thereafter on the Diesel
side but no orders for redeployment in the Diesel
Cadre have heen issued. As per the order dated
17-5-1995 promotion orders for the post of Foreman
(Diesel) Grade Rs.2000-3200 were issued by the
Headquarter: pffice 3;:&?; promotion with effect
from 1-3-1993 under the Cadre Restrw turing 5S¢ heme.
In this promotion order,respondent no.5 and 7
belonging teo the SteamShed Cadre of Liwcknow Division
have been promoted. Respondent no.5 was appointed
as Fitter Incharge Grade '3' on 3-5-1975 uwhile
ppointed
respondent nos.6 and 7 were phohobed during Dec ember,
1983. They were promoted as Fitter Incharge Grade s g

from 1-1=-1984, A:c‘.orc;{ngly respondent nos.5 to 7
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were junior to the applicants, Respondent nos.& to 7
were redeployed in the Diesel Cadre and, therefgore,
there names yere sent to the Headguarter: gffice

for consideration for the promotion to the post

of Foreman (Diesel) in the Grade of Rs.2000-3200/-.
However, Allahabad Divisigen did not redeploy the
applicants in the Diesel Cadre and’[_di/_dalniot send their
names to theHeadqguarter: (gffice. As a result, juniors
to the applicants were promoted as per the imp wned
order ignoring senipority of the applicants. The
applicants made representation on 19-6-1995 fpllouwed
by reminders but did not get any relief. Feel ing

aggrieved,the present application has been fil ed

on 17=-10-1995,

3. The main thurst of the averments of the applicants

in seeking the relief is that the applicants yere

entitled for rede?loyment on the diesel side as per
the

their option on/closure of the steam shed on 30-6-1992
/after :

and/ uvdergoing required training, By promoting juniors

of the other divisions as Foreman (Diesel) in the

Grade of Rs.2000-3200, the applicants have been

discriminated and thershy violating the provisions of

Articles 14 and 16 of the Constitution of India,

4. The respondents have opposed the application

by filing théir Gowter reply. The respondents have
submitted that sinc e the Closer of the $team Shed

at Allahabad, the applicants are working in the Diessl
Shed as per their option. The respondents Fdrther
Contend that no juwior to the applicants have been

promoted and thus thers is no discrimination as
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as alleged by the applicants. The respondents Contend
that the groundstaken by the applicants in seeking the
relief are not sustainable and, therefore, the

application deserves to be dismissied.

5.  The applicents have filed rejoinder reply to the
short Counter reply Controverting the averments of the
respondents. The applicants have reiterated their
stand in the OA. The applicants have also submitted

that the respondents have avoided giving reply to

parag4 (7) to 4(11).

6o During the pendency of the 0A, the respondents
notified selection to the post of Foreman(Diesel LoCo)
in the scale of Rs.2000-3200 as per letter dated
24.1-1993, after the decentralisation for promotion
to this grade was done and a list of B eligible
candidates was issued which inCluded the appliéants.
The applicants filed MA.No.620 of 1997 makinng?zyer
pToC ess ;
to stay the selection gbder as per the notification
dated 24-1-1997. As per the order dated 17-2-1997, .
it was laid down that the applicants may or may not
appear in the selection at their own risk. Houwever,
if they appear in the selection, then it is provided
that their appearance in the examination will be
without prejudice to whatever right thet may have
accrued to them either as a result of the earlier
examination held in 1990 or restruwturing of the
cadre wee.f. 1.3.1993. The stay order was extended
from time to time and continued till the pronowncement

of the order.

Te The matter was heard at the stage of admission

yitR the consent of the counsel of the either side.
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Shri Sudhir Agarwal appeared on behalf of the applicants
while Shri BB paul represented the respondents.
During the arguments, the learned cowsel for the
respondents was asked to indicate whether the applicant:

[ was declared

and other staff yhich /7 kept surplus on the closure
of the steam shed at Allahabad uas redejloyed xxxxy and
if so, whether the inter-se seniority on the diessl
side yas determined. Learned cownsel for the respondents
was not ready with the details and sought time to
bring these details on record. Subsequently, the
swplementary Conter affidavit was filed by the
respondents. In the suplementary Cownter affidavit,
the respondents have given the details of the selection
condw ted in pursuance of the notification dated
24-.1-1997. It is submitted that the promotion to
the post of Foreman (piesel Loco) in the grade of
Rs. 2000-3200 was earlier controlled by the Headquarter:
and the same was decentralised for promotion by the
respec tive divisions We 8e Fo 14-6-1996. The respondents

have further stated that as per their seniority on the

dis:i_gide, the applicants were eligible for appearing

in xh;ssels:tion and accordingly appeared in the

selec tion. The panel has been finalised and issued

vide letter dated 10-4-1997 placing three persons on

the panel, which includes applicant no.1 The promotion

orders have also been issued vide order dated 12-5-1997
A/ héuaver

The respondents haveéﬁbt directly replied the query

raised with regard to the redeployment of the

applicants and other surplus staff on the disel side

but by furnishing &R the details of the selsection,

the respondents have contended that the applicants

¢
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had been reployed on the disel side and as @& conseguenc e

of that only the applicants vere eliqiby f‘or/ s-e&a:tlon

indér reference.

B The ap Elicants have filed rejoinder reply to
upplemen tary
the mm counter reply. The applicants have conten ded
that the respondents have avoided to give direct reply
/by the Bench
to the queries raised/as per the order dated 16-6-1997
to show as to Gmyxemrd when the applicants were

redeplyed on the disel side.

9. gn going through the averments made in the

MA No.620/97, the reply given to the objec tions raised
by the responden ts for grant of interim stay order
prayed in this isc ellaneous mpplication and also

in the supplementary rejoinder affidavit, it is noted
that the agplicants have changed their stands The
averments in these doC uments do not corraespond with
the reliefs prayed for in the OA and detailed in

para 1 above. In these doc umen ts, the applicants
have made averments t7at they were subject to the
yritten examinationj viv voce test for promotion to
the grade of Rs. 2000-3200 on the steam side on
28-5-1990 but the result of the same uas not declared.
Subsequently, the Steam Loco Shed was closed on
30-6-1992, As a résult of the vacancies notified in
1990 in the steam side remained vacant. oNot only .
this, subseguently, three posts on the steam side
were wakra Ugraded to the grade of Rs. 2375-3500 from

un der
123-1993 j& the cadre restro turing scheme. Thus,

there wers seven vacancies in the grade of Rs.Z2000-
3200 on the steam side gn 1-3-1993 but the applicants
were not considered for promotion, wnder the modified

selec tion procedure without written and viva voC@

test. The applicants h@e further submitted in the
/.
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rejoinaer atficavit tiled to the objections raised
py the respongents against the Misc, applicationg rired

pray ing 10K interim stay as weii gs the supplementary
re joinger arridavit that the applicant were deciared

surplus o0 the steam side and since tney were not
redépxayed on the Llesel side as per their options,

then in terms of para 15 ot the Ragilway Board's Circular
dated 27-3-1991, the appllicanls were required to be
continued to have their iien in the old cadre till such
time they axe absorbed on the plegel side, Treretrore,
the applicsnls were required to be consicered 10l promotion
trom Ql.a.lgga uynger the cadre restructuring gcheme as
per tne nodiried selection procedure on the steam side,
in fact, in par 4 ot the rejoinger attidavit tiled
against the objections raised by the respongents, 1oI
grant or interim retier, the applicants have averred as

under ;-

a4, That in reply to the cuntents or pare 2 Ot the
counter-attidavit it ig not disputed that the post ot
Foremgh Gra;ie Rs, 20003200 is a selection post, Howe ver,
the applicaﬂts are not claining promction against the
post ot Foréman (Diesel) but they are claiming right ot
congigeration 1or promotion to Lhe post of F oreman LAGE/
p, 0, M, in the (rade of Rs, 2000-3200 in accordance with the
Railway Board Restructuring Lrder dated 27-1-1993 readwith
in the ipight or Circulal dated 27-3=1991 o0 the supject o1
absorption and ytilisation or surplus statt, para lDeceee®

From the above tacls, it would be seen thal the
appiicants have shitted the tocus Of their case anad are
claiming promotion in the grade of RS, 2000-3200 trom
O l-3=1993 o1 the steam side and not dn the diesel side,
However, neither the averments to this eftect nor
amendment to the reliet has heen made Lysed on the

sverments made in the subseque?§ documents, Theretcre,

L
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the reiiets s prayed tor remain the samé as prought out
in para 1 i.@. seeking quashing ot the order dated

1 75 1995 according to which promotiens to the post of
poreman (Diesel) hastieen ordered and the respongents
no,5 to 7 have been promoted, New grounds and prayer
tor reliet based on the same cannot be advanced in the
re joinder reply OF through Misc,Applicetions, i1r it
pecomes necessary o modiry the repiet prayed 1or based
on the tacts disclosed by the respondents in the counter
reply, then it would be necessary Vo incorporate
appropriate amendment in the Ua, 10 the agbsence of afy
such amendment in the UA, the iresh grounds taken in the
rejoinder attidgvit cannct be taken inte congicergtion
while congigering tne merits and the rejiets prayed

ror and not incluced in the UA, in the jight or thege
observationg, we are not inciined to go into the merits
ot the reliets with regard %o granting of promoticn in
the grade of RS, 20003200 trom L3 1993 onkthe steam side,
10, Now coming toc the rejier prayed tor in the QCa,
with regard to guashing of -the impugned orcer dated
17=5= 1995, we note that the applicants have chailenged
the impugned order through which respondent nog,5 to 7
have been promcted mainyy - oA the ground that the
respondent nos, 5 to 7 were junior to the applicants in
the steam cadre, The respondents hawe contended that
the seniority on the stegm side in respect of ritter
lnchérge Grade ‘A' and Grade 'B' was divisionwise and,
theretore, the reigtive dates o1 promction/appointment
wili be ot no consequence, This argument ot the
respondents is tenabie only as long as the promotions
are confined within the same seniority unit i,e, the

division, However, when proemotions to a grade are

'
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controjled by Headguarter covering all the divisicng then
the seniority in lower gracde comes into play tor traming
inter see seniority for the purposes of considering tor
promotion, In the present case, the promotion to the
grade of Rs,2000-3200 as Foreman(liesel) was controlled
by Headquarter and, theretore, the seniority in the

grade of Rs, 1600-2600 was crucial, In case, the steam
surpius start is redepioyed into diesel cadre with
seniority on the respective divisions, then ror the
purposes of inter se geniority, the date of promotion

as Fitter Incharge Grade 'A' wiil torm the basis tor
consldering prOmotion'to the grade of Rs,2000-3200
contrOLléd irom Headquarter, Hespondent nes, to 7
pelong to Lucknow i ivision and were als© rendered
surplus and absorbed in the diesel cadre and have been
promoted as Foreman (Diesel) trom l=3-1993. The steam
Loco shed at Allahabad was closed trom 30-6.1992 and the
applicants were rendered surplus, They had given their
option ror absorption on the diesey side, The applicants
@uid be congicered ror promotion trom l.3-1993 on diesel
side onty it they had been inducted into diesel cadre,
petore this date, Therercre, the core issue to be
determined is the date or redeployment of the applicants
in the diesel cadre, The respondents in the counter
reply have submitted that the applicants have been
redeployed into the diesel cadre but have not disclosed
any details with regard to the date of redepl oyment and
the seniority assigned, These details arxe vital to the
issue invoived but the respondents have avelded Lo give any
details and in fact did not give any reply to para 4(7)

A application
to 4(11) of the original xrxxxx in view ot the €vgsive
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and vague avermenis made in the counter reply, the

counsel tor the responuents, during the hezring was asked
pointedly to indicate as to when the applicants were
redeployed on the diesey side, The counse)l tor the
respondents could not answer this query and sought time to
bring these details on record, As 2 resull, e supplementaxy
counter reply was tiled, Howizigb it is noted that in the
supplementary counter repiy Jhe responaents have again
chosen to keep sijent on the issue and instead have
rurnished details ot the serection to the grade of
Rs,2000-3200, as already brought out eariier in para 7
above, During turther hearing,the iearned counsel 1or the
responaents was again asked 1o indicate the

date of redeployment and detairs of Cttice Lrder issued
thereof, However, the Jearned counsel tor the respondents
expressed inmabiiity to rurnish these details, Keeplng
these racts in view, it would be seen that the attitude

ot the respondents hzs been most unhe(pful in rurnishing
details necessary tor resolving the issve, we cannot

help but to cepricate such approach of the respondents,
we apetﬁg?pelxed to go into the merits ot the issue based

onfsketchy details rurnished by the respondents,

1l. Allahabad Steam shed was closed on 30-6.1992, The
jetter dated 4.9.1992 al Annexure-A.5 indicates that the
staff rendered surpius had been séreened and they were
to be redeployed in the various gepartments against the
existing vacancies, The details of the statr to be
redeployed in other departments are indicated in
Abnexure.) to ihis ﬁzfagr. The applicants have not
enciosed Ahnexure.] ¥ the copy ot the letter at

Anne xure.A-5, However, rrom the jetters at Annexure-aé

and A=7 we rind that the applicants were allctted.



duties on the Dieses side on ciosure of the gteam Shed,
Further, the appiicants were sent ror training on the
piesey side, There is nc denial of the facts disclosed
in Annexures-A-% and A-7 Ly thfgff?fﬁ“?ﬁﬁﬁffaég the counter
reply as weil as in the supplementary counter reply/that
the gpplicants have been absorbed Gn the Liesei side, This
would imply that the vacancies tor absortpion of the
applicants on the uiesei side were iﬁﬁiiﬁ?le when the
letter dated 4-9.1992 was issued Lt screening of the
surplus statt, In the background of these tacts, we
are not able to understand as to what was the impediment in
redeployment ot the appiicents on the uiesey side and
determine their seniority, Based on the tracls and

Lwe are ot the view that
circumst nces as revealed trom the meleriaL on record, /
the gpplicants were entitled to be inducled on the Diesel
sice atter issue of the jetter dated 4.9.1992, The
seniority of the applicsnt shouia bhave been shown on the
0 ilesel side in the division and their names shouid have
been adviged to Headquarter, It this was done, ihen when
the promotions under the cadre restructuring were
consicered by the Headquarter in 1995, the applicant would
have peen epigipbie ror promction zs Foremsn(uLlesel) being
senior to the responcent nog,5 and 7 based on the date
ot promotion as Fitter Incharge G rade 'A', As brought
out eariier in para 9 above, the applicanis have mgde
a plea that neither they have been considered tor promotion
trom j=3-1993 on the steam side nor on the Liesel side,
we tind merit in the contention of the applicants
in case the applicant have not been redeployed on the
diesel side, then they were required to be considered
continuing in the same cadre and should have peen
considered promotion rrom J=3-1993, However, as indicated

{

eariier, we are not going<into the merits of the igsue




with regard to their eligil’:?ility 10r prg:é)tggee:rom
1=3-1993 on the steam side, HowWever,/ng hesitztion

to cume to the conclusion consicering the tazcts detaijed
earlier that the applicants were entitled to be considered
tor promotion as Foreman (Liesel) trom J.3.1993 as they
stood inducted into y iesej Cadre by the issue or jetter

dated 4.9.1992.

12, In the resuit or the agbove, we tind merit in
the application and the same is ailowed with the direction
that the appiricants shall be treated as inducted into

D iesel cadre and eligible for consideration tor promction
under cadre restructuring trom 1.3.1993‘2?51';;9?0?89131%?%
tor promotion as per the extant rujes, the apﬁ%?;f&?fhaha“
be allowed all the consequential benetits Lthe seniority
and arregrs of pay as admissibie, The compirisnce shaly
be done within a pericd of three months, No order as to

cosls,
3. The interim stay oraer granted as per order dated
17=-2-1997 is vacated,

lember (A %dem/b@r (J)




