_CENTRAL ADMI NI STEATIVE THIBUNAL
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Allahabad this the Zg/lu/day of d 1996

Hon'ble Dr., R.K. baxena, Member *( Jud. )
Hon'ble Mr. D.S. Baw Mer Admn.

5

Dr. Bimal Chandra Bhadra, ~&/a 56 years, 3/o Late
Santosh Chandra Bhadra, Presently posted as Senior
specialist, Ordnance ractory, Kanpul.

APPLI GANT,

By Advocate ori Sudhir Agrawal

VS,

1. The Union of India througl the Secretary, Ministry
of Defence, New Delhi.

2. The Director General, Ordnance Factories Board,
l0=-Auckland kead, Calcutta.

3, Dr.(Mrs.)Indu Dev, Dy. Director, Indian Ordnance
Factories Health sServi ces presently looking after
the duties of the post of Addl. Director of Health
Services Ordnance Factories Board, 10-A, Auckland

Hoad, Calcutta.
REoPOND cNige

By Advocate gri Amit_Sthalekar,

OQRBRDER

By Hon'ble Dr, R.K. Saxena, Member ( J )

The applicant Dr. Vimal Chandra Bhadra has
approached the Tribunal seeking the relief that the
order dated 28/3/95 annexure A-l1 written by the res-
pondent no.3 as Director ueneral Ordnance Factories,

be quashed. The quashment of the orders annexure A-2
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and A3 passed by Dr. H.K. shah, Additional Director

of Health Services is also sought. Besides, a mandamus
restraining the respondent no.3 from discharging the
duties of the Office of the Director of Health services,
was sought to be issued. The further relief sought is
that the respondents no.l and 2 be directed to consider
the applicant for promotion in Senior administrative
grade we.e.f. 27.5.92 when the promotion on similar

post was made from the side of the General iledical

Duty Officer and Dr. R.K. Shah was promoted. The
applicant also sought direction to the respondents

no. 1 and 2 to allow the applicant to discharge the

duties of the Director of Health Services.

2. The brief facts of the case are that the
applicant was appointed as Specialist at one of the
specified medical centres on 10.10.1983. This
appoirt ment was made on the basis of the creation

of 24 posts of Specialists at six Specialist .iedical
Centres vide annexure A-4., These centres were at
Calcutta/Ishapore, Kanpur, shahj ahanpur, Naypur,
Jabalpur and Kirkee. Prior to the creatidn of these
posts of Specialists in t he Yyear 1981, the Health
Services in the Ordnance Factories consisted only of
general duty Medical Officers who were discharging
the professional duties as well as the administrative
duties. The need was felt of Specialists and, therefore,
only in five disciplines namely Surgery, Medicine,
Obstetrics, Gymaecology and Aneesthesia were posted
the Specialists at the given centres. The rules of

the service called the Indian Urdnance Factories
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Health Services(Group A) Recruitment Rules, 1993

were subsequently framed.

3% There may not be a dispute between the general
Medical Duty Officers and the Specialists, certain guide
lines were framed by the Government of India, Ministry
of Uefence, Ordnance Factories Board and issued a
letter dated 01.11.1983 (annexure A=5). It was
mentioned that with the sanction of Speéialist.Medical
Officersin certain factory hospitals, a different
cadre of Medical Officers having different scale

of pay was going to be introduced and, therefore,

the medical administration of such hospitals had

to be revamped. It was feared that by introduction
Specialists, iledical Officers ngt having higher

initial scale of pay, there was likef;hood cf some
enbalance in medicsl administration. To obviate

such administrative difficulties and to ensure

the smooth running of the hospitals, certain
guide-lines were framed. It was made clear that

from that date,the cadre of medical Officersof
Ordnance Factory Crganisation would have two
different types namely cadre of $paseialist Medical
Officers of Senior and junior scales of @ay

and cadre of Administrative Medical Officers.

The purpose of introducing Specialists in the

service, was to allot Specialist’work of the

patients to them. They were not required to be

spared for administration work. On the other hadd

the Administrative Medical Officers were required
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to perform general duties of Medical Ufficers and
that toe of routine professional work. Théy wer e,
however, permittes to hold édministrative charge
as Senior Medical Officer or P.M.U. on being selected
by the Departmental Promotion Committee. Such
Administrative Medical Officers were given entire
charge of the hospitals. The Senior Specialist
Officers were put under direct control,for all
administrative purposes,of the General Managers
of the Factory. The hospital order fixing the
duties of Senior Specialist Officers reqiired

the approval of the General iManager. Thus,
started the funétioning of the Specialist iMedical

Officerss

4, According to the Indian Crdmance Factory
Health Service Group 'A' Recruitment hules, 1993
{annexure A.18), two separate cadres wel'e created.
The promotion in the two cadres was determined
separately. According to the Schedule-l attached
to these rules, & Specialist Medical Ufficerg
Grade II in general scale had the pPromotional
avenue of g@ing in Specialist Medical Officer
Grade II ( Senior Scale ) and then Specialist
Medical Officer Grade I,and thereafter Senior
Specialist. The Administrative Medical Officer
starting the career as Assistant Medical Officer
(Junior time scale) could be promoted as Senior
Medical Officer/Assistant Directoer Health Services
(Senior Time Scale) and then to Principal Medical
Officer/Deputy Director Health Services(Crd.scale)
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and then Principal Medical Officer/Deputy Director
Health Services(Non-functional and Selection Grade),
and thereafter to the post of Additional Director
of Health services. The scale of pay which was
acmissible to Additional Director was given to
Senior Specialist and the grade of Principal Medical
Officer/Deputy Director Health Services(Non-functional
and Belection Grade) was given to Specialist Medicsl
Officer Grade I. Both Senior Speciclists and Add=
itional Director c¢f Health scrvices were eligible

: s post- &
for the promotiontof Director of Health Services

in the grade Of 3507300-76000

5 The applicant contends that the Pay Commission
had recommended two posts in the pay scale of Rs.5900-
6700 hut, both those posts were not given to the
Specialist' cadre. The telex megsage annexure A-8

was sent indicating that one of those two posts.

was given to the Specialist cadre and the other

to general duty Medical Officer cadre. On the

basis of creation of these posts, Dr. R.K. Shah

was appointed as Additional Director of Health
Services vide order dated 27.5.92 (annexure A=9).

It is pleaded on behalf of the applicant that

despite the fact that two posts were created by

one and the same telex message g@#, the posting

of Dr.R.K. Shah was made from the side of the

general duty Medical Officer but, the same benefit

by promoting the applicant to the higher post,was

not given. The respondents kept the said post
vacant. The applicant made representation (ann. A-10)
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on 18.12.1991 in this connection. when nothing

was heard, another Irepresentation (anneA-ll) on
18.9.92 was alsé made. The respondent no.2, without
giving any reply to the representation, published
seniority listiannexure A-12) on 20.7.93. The
applicant was shown in the said seniority list

at serial no.le The order of promotion of the
applicant(annexure A-13) was issued on 21.4.94 where-
by he was made Senior Specialist and was transferred
from Ishapore to Kanpur. The applicant again made
representation on 03/5/94(annwA~14) desiring to know
as to what was the grade in which he was promoted

and what seniority would be given to him. Besides,

he had also requested for continuance at Ishapore

on the promoted post. The respondent rno.3 intimated
the applicant on behalf of respondent no.2 vide
letter dated 23.5.94(annexure A=15) that he
(applicant) was promoted in senior administrative
grade and his transfer was on promotion. The app-
licant, however, joined the post of promotion on
27.8.94. Thereafter, he again made representations
on 03.9.94, 04.10.94 and 06.12.94 claiming his en-
titlement for promotion in senior administrative
grade from the date when Dr. R.Ke. Shah was promoted
from the other wing on 27.5.92. His contention was
that granting of promotion belatedly was unreasonable,
arbitrary and discriminstory and was intended to cause
sufferencaLto the applicant., It appears that no reply

was Aent t? these representations.
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6. In the meantime, Dr. R.K, Shah attained the

age of superannuation on 31141995 and on the retire~
ment of Dr, Shah, the respongent No.2 directed the
Tespondent no.3 vide order dat ed 23.2.1995(ann.A~l7)

to look after the duties of Additional Director

of Health Services. The contention of the applicant
is that the Tespondent<no.3 was only a Deputy Director
much below to the applicant and the charge of Add-
itional Director was given to respondent No«.3. The
r@spondent NCe3 issued g letter(ann. A-1) to the
applicant in which the respondent no.3 disclosed

her designation as Director, Health Services (Offg.);
and by this letter, the Tepresentation which Was made
by the applicant on 06.12.94,was Tejectede The
contention of the apulicant is that 3 junior officer
Can neither be allowed to work as Director, Health
Services, nor suchsacjunior officer can assume

the power to dispose of the Tepresentation of

@ senior officer., The applicant, hOWever, I epre-
sented to the secretary, Ministry of Lefence vide
Tepresentation dated 16.7.95(annexur e A-19) but,

with no resuylt. The applicant further claips that
he being ser;j;ii’:i;n both the wings of the service,
should hangentrusted the work of the Director

of Health Services so long as either the promotion
of the applicant to the post of Director was made)

O anybody else had Iesumed the charge of the office
of the Director of Health Services, Hence, this O.A.

with the relipfs descrihed above,

i The respondents contested the case by filing

the affidavit of nagjwvir singh, works Manager of
Yo saDn OF




Ordnance Facory, Kanpur. _The grounds taken in
the counter-affidavit are that the O.A. is barred
by limitation and the representations made by the
applicant were legally rejected vide orders dated
9/ 10=1-95, ll=1-95 and 28-3-95, It is averred
that the applicant cannot be given charge of
Ordnance Factory, Kanpur Hospital Administration
because such a rharge can be given only to Senior
Medical Officer or Principal Medical Officer of
the general duty Medical Officerss It is pointed
out that the applicant has challenged the instre
uctions which were issued by Ordnance Factory
Board on 02.11.83, 28.11+86 and 12.2.87 by filing
an O.A. n0.389/89 before the Calcutta Bench of
the Tribundl but, the said O.A. was dismissed

on 18.4.95. Thus, it is pleaded that the app=
licant cannot agitate the matter again. As
regards the promotion of the gpplicant, it is
contended that the promotion was subject to the
recommendation of Departmental Promotion Cbmmittee}
and when the same considered the name of the
applicant and recommedded his promotion, the
order was passed on 21,4,94 in pursuance of

which the applicant had taken over the charge

of higher post on 27,8,94. 1t is, therefore,
pleaded that the applicant cannot claim his |
promotion from the date of 27.5.92. It is
further pleaded that seniority of efficers

of general duty cadre and that of the specia-
list cadre is completely separate and thus, the

applicant céﬁzzipot claim his seniority in
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comparison with the general duty Medical Officer.
It is further contended that because the applicant
is Senior Specialist Grade Officer, he cannot be
given the post of Additional Director of Health
Services which goes to the general duty Medical
Officerycadre. As regards the promotion of the
applicant to the post of Director is concerned,
it is pointed ggt that since the applicant had
taken over i:ﬁihe senior 8pecialist grade in
August, 1994, he would be eligible for the post
of Addﬁazéﬂ!i Director of Health Services only
in August, 1997. It is, therefore, emphasise.l
that the claim of the applicant for the post

of Director at present is unjustified.

8. The respondents also denied the allegation
that the respondent no., 3 Dr. Indu Dev was disej\an?,u}j/q‘
cha:éeé tﬁe duties of Director of Health Services.
It was pointed out to be a typographical error when
designation,by the respondent no.3,was shown as
D+H.S.(Offg.) in some of the communications. It is
further pleaded that by this typographieal mistake,
neither respondent no.3 assumes the charge of
Director nor any authorisation can be presumed.

It is further averred that the order authorising
Dr. R K. Shah to exercise financial and admini s=
tratiye powers of the Director, was a temporary
administrative arrangement which was made keeping
the public interest in mind. It is claimed that
such an order cannoet be treated as Dr. Shah being
posted Director. The delay in the promotion of the

applicant is tried\to be explained by saying that in
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all the major di sciplines'\Surgery,Medicine.
Obstetrics, Gynaecology and Anaesthesia, there
were Specialist Medical Officers. Since the
post of Senior Specialist in the senior
administrative grade was common to all these
disciplines, it became necessary to prepare
dobetailed seniority. It took time but, however,
such dobetailed seniority,=- of Specialist
Medical Officer;, was prepared and circulated
in January, 1993. The D.F.C. met on 12.11.93
and recommended the name of the applicant who
was promoted vide order dated 21.4.94 but, he
joined on 27.8.94, The further reason of delay
was stated to be the consultation with U.P.S.C.
and Ministry of Defence. On these grounds, it is

Pleaded that the O.A. be dismissed,

9. The applicant filed rejoinder in which
the facts which were already narrated in the 0.4,
were reiterateds It was, however, urged that
the contents of para 6 (a) to (e) of the counter-
reply were incorrect and false and, therefore,

@ separate misc:application 2935/95 was moved

to initiate criminal proceedings as well as
contempt proceedings against the mbBker of the
said affidavit. The respondents filed reply

to the said application and denied the allegation
of incorrectness o¥ falsehood made in the counter-

affidavit,.

0. We have heard Sri Sudhir Agrawal, counshl
for the dpplicant and ri Amit Sthalekar, counsel
g eeo opg.l]/-
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for the respondentd. The record is also perused.

lle After hearing the learend counsel for
the parties and going through the pleadings of
the rival paxties, it appears to be a fight
between the Specialists and Generalists. It
is revealed from the pleadings that the Indien
Ordnance Factory Health Services, were,in the
beginhhg,consisted of only one category of
Medical Officers whe were discharging the
professional duties as well as administrae
tive duties. Since, the need was felt of
Specialist%and as the history of creation

of Specialistscadreg suggests}the posts of
some Specialists, were created only at six
centres. The State as employer,was quite
alive about the possible fighting between

the two cadres. It was for this reason

that guide-lines were made and the admini-
stratiye control over the Specialist- cadre
was given to the General Manager of the
factory. It appears that those guide-lines
were subsequently diluted and an impression
was created in the mind of the Specialist—
cadre that they have been subordinated to

the general duty Medical Officer although,
they (Specialish Medical Officer) were carrying
higher grade. Anywaxyit is quite clear that
the rules of the 8Services which are called

the Indian Ordnance FacBory Health Services

Group 'A8 Recruitment Rules, 1993 were framed.
~

g‘ 0-~-ooopgol2/-



s 12 &

Copy of these rules(annexure A-18) has been brought
on record and it appears that these rules were
published in the Gazette in 1995, The perusal

of these rules indicates that two separate and
distinct cadres, were created and they were shown
in the Schedule. We have already pointed out the
hierarchy or the promotional avenues in the two
cadres. The general duty Medical Officer starts

@ journey in the service ds Assistant Medical
Officer and can reach upto the post of Additional
Director of Health Services. Similarly a Specialist
starts from Specialist Medical Officer Grade II and
may go upto the Senior Administrative grade which is
equivalent to the grade of Additional Director of
Health Services; For the post of Director, Es%.
tho-post—e£~91rectvr both Additional Director of
Health Services and Senior Specialist with 3 years
regular service in the grade of K.5900-6700, are
made eligible for promotion. In this way, it is
crystal clear that the jobs of the two cadres

have been clearly demar&ated. The general duty
Medical Officer shall do routine professional

work and be responsible for the administration

of the hospitals., On the other hand, the Speci-
alist Medical Officers shall do only professional
worke In such a situation, the contention of the
applicant that he should have been given the charge
of the post of Additional Director, Health Services
is not maintainable, because this post goes in the

cadre of general duty Medical Officer.

12, The grievance of the applicant is that the
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post of Deputy Director of Health Services is
junior to the Additional Director of Health Services
and to the Senior Specialist Medical Officer because
the pest of Additional Director of Health Services
and Senior Specialist are equateds When the app-
licant was promoted and had taken over the charge
of Senior Specialist, there was no justification

for the respondent no.3 who was only a Deputy
Director, to dispose of the representation dated
06.12.1994 of the applicant by assuming the role

of Director, Health Services(Offg.). EThe letter
annexure A=l is quite clear to indicate that the
respondent no.3 had designated herself as Director,
Health Services(Offg.). No doubt, the respondents
have come with the plea that it was a typographical
error but, there is no substance in it because this
assumed office has been shown by the respondent no.3
in seweral other letters which have been filed by
the applicant alongwith the rejoinder application.
The guide-lines(annexure A=5) which were issued on
01.11.1983,stipulated a clear cut administrative
hierarchy for general duty Medical Officer¢ and for
Specialist Medical Officere It was apprehended

that administratiye problemimay occur and for that
reason precautionery steps were taken. These guide-
lines were subsequently modified vide order dated
28.11.86(annexuer A=6) indicating that all the
Medical Officers including Specialist Medical
Officers would be directly under the P.M.C./SeM.O-
Incharge so far the duties in the hospital were

concernedes It was also mentioned that in the

event of the absence of P.M.0./S.MeG. - Incharge
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being on leave or sick,, the next Senior Medical
Officer or general duty Medical Officer, would off=-
iciate as the Superintendent of the hospitals. Sub-
seguently, the Indian Ordnance Factory Health
Services(Group A) Recruitment Riles, 1993 came
into force and again the same division and di s-
tinctions in the two cadres namely general duty
Medical Officers and Specialist Medical Officers/
was maintained. The equation of the Medical Off=
icers of the two wings was shown in the Schedule.
The coneequent relief, therefore, appears that the
guide lines(annexure A~5) which were issued on
01l.11.1983 should have remaim;in force so that

the ¥wickering which developed between the two

cadres, may not have originated. The rational

view also appears that a Medical Officer who is
drawing higker salary and who has been given higher
Pay scale, can neither _e Placed nor be deemed to
have been placed under another Medical Officer who
was getting less salary and was Placed in the lower
scale of pay. The reason of this conclusion is that
promotion, as understood under the service law
jurisprudence means advancement in rank, grade or
both, The promotion is always @ step towards
advancement to a higher position, grade or honour.
This view was taken by thetr Lordships of flon'ble
Supreme Court in the case 'Tarsem Singh Vs, State
of Punjab and Others 1994(4) ‘S.L R 577" .It is clear
from the Pleadings of the parties in this case, that
this principle of promotion was not kept in view while

the orders particularly annexure A-6 dated 28.11.86

wads passed and Specialist Medical Officerswee were
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drawing higher sal ry, were attempted to be placed
under the administrative control of the Superintendent
of the hospital or P«M«Os/S.M.O.=Incharge. It has not
been made clear to us whether such an arrangement

is still ianQZELbr it has been withdrawn. InFase
the practice of keeping the Senior Specialist Medical
Officers under the administrative control of the :
officer who is drawing less salary is still inuéﬁir‘ﬁ'
the respondents should take immediate remedial steps.

3 In.the present case, the applicant has
prayed the quashmeb of the order annexure A-1l, passed
by the respondent no.3 who was holding a lower post
i.e. of the Deputy Director, Health Services and
had assumed the role of the Director of Health
Services. The respondents particularly the res-
pondents no.l and 2 have come with the case that
the respondent no.3 was never allowed to assume
the office of the Director of Health Services and
to pass orders particularly dispesing of the
representation of the applicant. It is further
averred that there was a typographical error in
the order annexure A-1 where the designation of
the repondent no.3 was written as D.HeS. (Offg.).
The mistake may be committed once or twice, but
not repeatedly. The learned counsel for the
applicant has brought on record number of papers
marked annesure R.A.-1, running in several pages
starting from page 9 to 29. We find that the
Tespondent no.3 Dr.(Mrs.) Indu Dev had shown her
designation on all these papers as D.HeS. (Offg.).

g ‘ : -
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written, probably to humiliate the applicant in
particular and all the members of the Specialist
cadre in general. We do not find any material which
may indicate that the actual representation dated
06.¢12.94 of the applicant,uas disposed of by the
Director, Health Servicessand respondent no.l had
simply communicated such an order. The only ine
ference which can be drawn that the respondent no.3
assumlng the role of Direcsior of Health Services,
disposaiof ?gz’ﬁfpresentatlon méde by the applicant
oY
and passedhannexure A-l, The result, therefore, is
that there was neither any legal right vested in
respondent no.3 nor was any propriety attached
therewith to pass the order annexure A-1l. We,
therefore, quash the orderg annexure A- et
We had already directed the Director General vide
our order dated 22,3.96 that the duties of Director,
Health Services be taken away from the respondent no.3.
We reiterate our stand and direct the respondents
no.l and 2 that the respondent no.3 should not dise=
charge the duties and performe:/the functions of
the post of Director, Health Services because senior
to her is present atleast in the Specialist Medical

Officer cadre.

14. It is argued on behalf of the applicant
that the respondents did not act fairly in granting

the senior administrative grade to the applicant.
The reasons advanced are that the Pay Commi ssion,

looking to the cadee of the Specialist Medical
Officers and the nature of duties and less opportunities
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of promotion, had recommended creation of two
Posts in the grade of Rs+5900-6700 but, the respon-
dent no.l gave only one post to the Specialist
Medical Officer grade and the other was given to
the general duty Medical Officers. The power

of creation of post is an executive function.

The Pay Commission has a role of recommendation.
The State may accept the said Iecommefpidation in
toto or in part or may reject the same altogether,
Thus, on the basis of I'ecommendation of the Pay
Commission, an employee or an association of

@ particular service does not dcquire any right

to claim the benefit as was recommedded by the

Pay Gommission,

15, The learned counsel for the applicant, N
however, argues that the creation of two posts

each in the two cadres carrying grade of Rse5900-6700
was made by Telex message dated 07.9.90 and |
Dr. R.K. Shah , a Medical Officer of the cadre of
general duty Medical Officers, was given the Pro-
motion weeefs 27.5.92 while the other post which
was given to the Specialist Medical Officer cadre,
hanged in balance. It appears from the perusal of
the record that the applicant had been fighting for
the creation of the said post by moving represent a-
tions after Tepresentation but, no reply was given.
However, the seniority list w&ly of

five Specialist Medical Office%was communicated

on D.7.93 and thereafter the oxrder of promotion

of the applicant who was on the top of the list,

was given on 21,;94, The learneq Counsel for the
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applicant pointed out tewards this de].‘ay and contended
that the respondents no.l and 2 acted in an unfair manner
by delaying the creation of post and by giving the pro-
motion on the said post to the applicant after about
2 years when Bt was actually given to Dr. R.K. Shahe
The explanation offered by the respondents through
counber=reply is that doletailed seniority of the
Specialist Medical Officers cadre was to be prepared
and thus, there was delay. We have already discussed
the letter annexure A=4 whereby these 24 posts of
Specialist Doctors at slx. centes were created. It
is really es%feﬂecrusin‘aolf two years period may be
consumed in the preparation of the seniority list
of five officers out of total number of 24 Medical
Officers. 1In our opinion, the respondents have
failed to explain the delay reasonablg/. What
appears;that the matter of finalising the creation
of post in the cadre of Specialist Medical Officers
add thereafter promotion to the applicant’ was delayed
because of the mounting pressure from the side of
the general duty Medical Offic-rg. The State is
required to be a model employere It is expected
of the Modiel employer to deal with the employees of
different cadres though rival to each other, equally.
We see no justification that the post in general duty
Medical Officer mgy be created and Dr. HeK. Shah may
be appointed on 27.5.92 while the promotion of the
applicant may be delayed to the extent that he could
assume the charge only on 27.8.94. Our attention has
WV‘
also been drawn towards the language which was issued

in the order of Dr. K.K. Shah (annexure A=9) and in
%

N\

the order of the applicant (annexure A=13) dated 21/4/%.
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The order annexure A=9 directs Br. R.K.Shah to take
over on the post of promotion with immediste effect

[
while in the oxder of the applicant i% was made

of Senior Specialist. The discrimination is apparent,
The learned counsel for the applicant, therefore,
argues that the promotion of the applicant be deemed
from the date 27.5.92 when it was given to Dr. R.K.Shahe.

The reasons advanced for this delayed order of creation

47
effective from the date of assumption of the chargee;n;:fuu-

and the oxder of promotion of the applicant is that the | ‘

applicant may not be eligible for considration for
the post of Director, Health Services.L The reliance
has been placed ovi Makadey kalokar{oii5, yg, State Bank
of Hyderabad J.T. 1990(3) S.C. 450' in which simila/r
situation had arisen. The petitioners in the said
petition had prayed that they should be granted
notional promotion from the date when the promotions
were given to the officers of Group'B', Their Lordships
of Supreme Court had accepted the prayer because it
was found reasonable. In this case, the creation
of two posts to the rival cadres was ordered by one
and the same Telex message but, Dr. R.Ke. Shah was
promoted on 27.5.92 whereas the applicant could take
over the charge only on 27.8.94. The delay is attri=-
butable to the respondents no.l and 2 and the expla=
nation which is offered, is also found to be lame.
In these circumstances, it would be proper and legally
justified if the applicant is allowed notional promotion
with ne benefit of silary weeefe 27.5.92. This ne-
tional promotion shall give him the benefit of length
of service on the post of Senior Specia@list in

senior administrativg grade of. Rs.5900=6700 .
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16. The learned couns:l for the applicant has
also prayed that a mandamus directing the respondents
no.l and 2 be issued to consider the applicant for
discharging the duties on the post of Director of
Health Services and to hold regular selection for
his promotion. We cannot give any direction te
promote the applicant on the post of Birector but,

we can certainly direct the respondents no.l and 2
to consider the name of the applicant for such a
promotion if he fulfills all the requisite qua-

lificationse.

17. The learned counsel for the applicant has
also moved a misc.application no.1031/95 making a
prayer that the person‘who had filedd counter-reply}
should be prosecuted for making incorrect and false
averments in para 6 (a) to (e) of the count er-reply.
It has been opposed on behalf of the respondent s,

We are of the view that when the allegations were
made against Dr. (Mrs.) Indu Dev, the respondent no.3
ske ought to have filed the counter-reply atleast for
herself. Sri Rajvir Singh filed the counter-reply
Perhaps on the command of the seniors in thé
Ordnance Factory Board or other officers. e hav e
not recorded a finding that the averment was defi-
nitely incorrect or false because we did not cone
sider it necessary. The finding was based on other
facts and circumstances. In such a situation, we are
not inclined to draw any Proceedings against

Sri Rajvir Singh. In this way, the M.A.1031/95

also stands disposed.ofe.
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18, The plea was also= taken by the respondents

that the O.A. was time barred, while scrutinising the
facts, we come to the conclusion that the applicant
had been representing on each and every time and he

had been seeking for creati on of the post as well as

for the promotion of himself. The continiaity of cause
of action goes on till the creation of the post is
made and promotion given or the representation dis-
posebof. Thus, we do not see any substance in this

prayer that the O.A. was barred by limitation.

19. On the consideration of the facts and

circumstances of the €ase, we allow the O.a. partly.

LYo Ll as
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No order as to costs.
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