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The applicant has filed this UA for the following

reliefs 3.

(1)  to set asice the impugned order @ted 7.2-1994
passed by the iy, General Mahagér (Acmin) for
General Manager, Urangnce FParachute Factory,Kanpur,

(ii) to issue direction to the responents to promote
the applicadt w,e,f, 17-12.1984 when his juniors
were promoted ana to grant notional seniority as
well as arrears of salaly and other congeguential
bere fits due since Lecember, 1984,

(1ii) to issue 3 direction to the regpongents to promote
the petitioner on the post of Chargeman as and when

the vacency arises,
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2, That the applicant's case is that he was working
on the post of Superviser in Ordnance Parachute Factory,
Kanpur, while working as gsuch in the year 1986, he had
challenged the order of the General Manager daled

2B=5= 1985, chargesheeting him for misconguct and negligence
of duly unger CC5(LCA) Conduct Hules and denial of
promotion to the post of Supervisor Grage 'B', Aggrieved
by the said orcer the applicegnt filed UA No,238 of 1986,
which was finally deciged by the orger dated 4.8«1987,

a copy of the judgement is m?rkcd as ANnexuree) Lo the

OA, By the aforesalig orger it was provided that the acticn
of the resgondenty in not consigering the petitioner for
progotion to the higher post was mot correct ang the
respondents were direcied %o take action in accordance with
the instructions contained in the O.M, of 30th January,1982
angd set up a WC to consicer the fitness of the gpplicant
for promotion to the hiyher post as on the gate his
immediate juniors were consiered ang %W keep the fingings
of the committee in sealed cover , It is stateg thyt
disciplinary inquiry was concluced in the month of
Uctober, 1997 and the applicant was complelely exoneragted
from the charges but the regpongents dig not act in

accor dance with the girections of the Ixibunal dategd
4.8-1987, The applicant on 18.]0-1988, mace an application
to the General Manager to promote him on the post of
Supervisor w,e,f, ecemper, 1984 as lnguiry had aireaq
been concluged and he was Notl found guilty of any of

the charges, Ultimately the applicant was promotegd

on the post of Supervisor w,e,f, 17-7-1992by order dated
17=7=1992 passed by the responeent no,2, A true copy

of the orcer wted 17.7-.1992 is annexeq as ARnexuré.y to
the CA, 1t is further stated that the getitioner's name

was neither put in the ¥C for consigeration of seniority
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nor he was given the bere fit of his seniority on notional
' basis, from the cate on which he would have been promoted
in the normal course w,e,f, from 17-%2;1984 when juniors
to him were promoted as Supervisor, Feeling aggrieveg
the petitioner mage an applicatiuh to respongeni nc,2 on
’ 4-8-1992 and reguesteg for fixation of pay and seniority
w,e,f, «ecember 1984, He wax furthér mace representations
on 20=7-1993 ahd 4-1;1994. [he representation of the

applican't was rejecteg on thé grould that he was not

foung fit for promotion on the higer post, A copy of
the or er cated 7=-2-1994 has been filed and marked as
Annexure-6 to the UA, 1t is also alleged that the impugned
#or BT has Mot been passed in accordance with the instructions
contained in OM gated 30-1-1982 Nor any LPC was set up to
consiger the fitness of the applicant for promotion and,
therefore, the said order is illegal, arbitraty and against
the girections of the Iribunal's oreer wied 4-8=1987,
it is further stated that the responwents sre ging to
promote further the juniors of the applicant on the post of
Chargeman, over which post the applicent is entitled to
br promoted as anbd when vacancy arises, The respancents
have filed CA and SCA and the applicant has filed RA and
SHA to the CA and SCA, In the counter afficavit the
responcents have statea that the applicant was caught on
5-4= 1990 for attempting theft of tovernment material and
q vide Nemo dated 26-5-1980 was chargesheeted under Rule 14
\N\S’\/&/ of CCs (CCA) Rules, 1965, ©On proof of the charges of
peénalty , stoppage of three increments for a period of
three years with cumulative effect was lmposeéd on him by
orcer. at,31-7-19682, Against the above orcer of pemalty,
the applicant filed a suit pefore the Adgitional Munsif,
Kanpur, which was dismissed on 30-5-1981, but on appeal,
the Additional wistrict Juage, Kahpur by order daied
15-12-1982 allowed the suit and held that the penally

or er passed by the Ufficer-ine.Charge was not in his
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jurisdiction, Against the orcer of the Additional
vlstrict Judge, a Second Appeal No,989 of 1983 is still
pending in the Hon'hle High Court of Judicature at
Allahabad, It is further stated that in the meantime

the applicant was issued another charge sheet on j4~3-1981
unger Hule 14 of the CCS (CUA) Rules 1965, for some
discrepancy in his Gocdown bul the same was cancelled and
a fresh charge sheet on the same charges was lssued to

higon 28=5«]985,

% That as regards promotion from the post of Assistant
storekeeper to the post of Suypervisor, it has been stated
%Rak in the CA that auring 1984 three vacancies of
supervisor 'B* (MI) were existing in the Faclory (twe

fo general and one for 5C), As such UK was heldon
12-7=1984 to consicer the promotions of Assistant Store
Keepers to the higher post of Supervisor 'B* (MI), Ihe
post of Suyervisor *E' is a selection post, The wtions

ks
are macde on the pasls of merit and nefxsenioriﬁ, The

‘applicant's name was at Serial No,4 in the PC list ang

there were only twoe vacancies unreserved, as such, the
ingividual at serial Nes, ] and 2 viz, Shri Mahes Chand
ang shri 5, u, Pangey, senior to the applicant were
promoted as Supervisor 'BY(MI} w,ef, 12-7-1984 against
general vacahcies and shri Mewa Lal, sC candldate, was

at Serial No,5, had got the chance of promotion against
the reserved vacahcy of 50 from j2-7-1984, 4t is further
stated that in Lecember, 1984, two vacancies of Supervisor
'B' (MT) again occured (one reserved and one for slj,
shri Ram Kishor, who was listed at Serial No,3 in the

ear lier DpC.11l list held on }2=-7-1984 was promoted to the
post of Supervisor against the general quota and shri
Hamjit Ram against the SC Quota w,e,f, 15-12-1984, A copy
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of the WC.Ill list has been filed and marked as Annexure~CA3
to the counter affidavit, In the month of November, 1985,

o more vacaNcies occured in the post of Supervisor 'BY(MT),
(one for general and one for S$C) for which the UfC was
again held on 18.11-198% in which the names of 8 Assistant
Storekeepers were put for consideration in orger of merit
in which the applicant's name was at Serial No,6 as per

his werit position, Shri Gkul Prasag and Shri Ram Prasad,
both 5Cs were at Serial Nos,] and 2 respectively, as such,
Shri Wkul Prasad Was promoted against $C Guota and shri
Ham Prasad against the general vacahcy w,e,f, 18e=11-1985,
The @etails of wWpCalil meeting held on 1.8-11-1,985 have

been filed and marked as ANNExure~CA ¥ to the counter
afficavit, Shri BBL Bajpal, Assistant Storeskeeper shown
at serial No,3 as per his merit has alsoc been found suitable
by the LpC.lil for the post of Supervisor and was promoted
w,e,f, 5=5-1986 to the post of Supervisor 'B'(MI) (herein.
after referred %o as Supervisor), Aggriwed by the above
promotions as well as disciplinary action initiated against
the Applicant vide charge Memo, dated 28~5.1985, the
Applicaent hag fileg the petition uncer Section 19 of the
Adninistrative Iribunals Act, 1985 being Ua No,238 of 1996,
whichwas deciced on 4-8.1987 against which he hag filed

a review petition No, 139/3,997 which was rejected on
22=8-1988, A copy of the orger dated 22-8-1988 has been
filed and marked as Annexure.Ca.9 to the counter afficavit,
1t is stated further that the case of the applicant wes not
comé within the purview of the instructions contained in
Ministry of rome Affsirs letter dated 30-]-1982 as due

o noneavallability of sufficient vacancy in the general
quota, he es not come in the merit for promotion in
comparison to others, as such, gquestion of keeping

recommencation /findings of UFC in gealed cover wes not
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arise, It is further stated that in July, 1992, two
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general vacancies in the post of Supervisor occured asg
and, therefore, WC.I1ll meeting was held to consider the
suitability of the candldates and the applicant at Serial
No,1 and shri BK Pandey at Serial No,2 were foung suitable
and were promoted w,e,f, 16-7-1992, The getails of LiC
meeting cated 16.16-7-1992 has been annexed and marked

as Anneyxure.Cae.% to the counter affidavit, It is stated
that the gpplicant has preferred a representation wated
4=8=1992 addresseéd to the (eneral Manager Urgnance Parachute
Factory, Kanpur, referring to the orcer of the CAl dategd
4=B=]1987, Accordlngly, as per the direction of the

order of the CAl dated 4-8«1987, 1lird Review JPC was held
on 1551993 to find out the guitability or otherwige

for giving penefit of motional senicrity from the date

his juniors were promoted i,e, from 18-11~-198% but the
petitioner was not found suitable gue to imposition of
penally and pendency of other disciplinary action against
him, A copy of the LPC has been filed and marked as
Anmexure.LA-6 to the counter affidavit, The applicant
was informed of the same by leiler cated 2%w]0-1992, copy
of which has been filed and marked as Anreyure~-Ca-7 to

the counter affidavit, 7The spplicant also preferreqd

an appeal againgt the General Manager letier cated
29= 10- 1992 which was disposed of by the respongent no,2
vigé his letler dated 2]-8~.]1993 against which this UA

has been filed by the applicant, It is further stated
that the petitioner could not get pro.aption aue to hig
lower merit position in the gelect list prepared by the
UPC held on 2«7-1984 and Nmavallability of post as
well as and not due to disciplinary action penging against
him, In this way disciplinary action pending against

him gid not effect his promotion otherwise a sealed cover

inyariably woulg have been p¥épared for re.opening after
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completion of disciplinary proceedings in accordsnce with
the instructions contained in UM dated 30=-1=1982, it is

further stated that the applicant's nameé was further

consigered in the Heview WPC in 1995 to consider his notional

seniority from )811-1985, the date from which his juniors
were promoteqd but he was not found suitable, The cetails
of the upC held on 16w2-1995 have peen filed ang marked

as ANneyure~CA=6.A to thé counter affidavit,

4, fhe applicant in the HA to the CA has agitated
that he has been eyonerated from all the charges framed
against him vice Memo, dated 28-5-1985 in Uclower, 1987,
Fromtions on the posts of Supervisor were msge on the
basis of senlority, not on the pasis of merit, sShri
vijai shanker shukla angd shri §,K Negi, who were much
junior to the petitioner were promoted on 8-7-1985 by
overtaking the petitioner and this materlal fact has been
deliperately concealed by the responcenits, Not enly that
but Shri Gokul Prasad and Shri nam Prasad, who were junior
to the applicant were also promoted on the post of
Supervisor, No explanation has been given zs to why the
JPC has not been held just after service of the orger
dated 4.8..3_953/7 p\/ibe(ﬂa ig any explanation for the game
after a gaP pi féwe years,

Be in the SCA filed by the responcent, it is stateg
that the second charge sheet gated 28=-5-1985 was disposed
of by taking lenient view and imposed recorcded warning
on ef the applicant viwe orcer dated 26-8-1988, Ihe
post of Superbisor is a selection post as proviced in the
Rules,®ingian Urdnance Factories Croup 'C' Supervisory
and Non.Gazetted Cadre (Hecruitment ang Conditicn of
Service) Rules, 1989, A copy of the said Rules is
annexed and makred as ANneyxure-.SCA-.]} to the SCA, As

regards promoticn of Shri Ram Kishore in general quota,
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it is stated that he was promoted Rg% in orcer of merit

e .. ..% finalised by the uLiC convened on ]2-7=1984.
$hri Vijay Shanker and shri K, $. Negi were promoteg to the
post of Supervisor vice order dated 8-7-1985 as per
recommendations of the upC heldgon 12-7-1984, It is
further stated that the applicant could rot be consicered
for the post of Supervisor as penalty imposed on him was
in currency at that time, Hegarding the oelay in holcing
the LpC it is stated that the lLepartmwent was awating the
gecigion of the Iripunal in Review petiticon ang after
rejection of the Review petition , the applicant for the
first time moved an application dated 4-8-1992 for grant
notional sepiority, It is further stateg that one
vacahcy for the post of Supervisor also arose im 1990
but the samé was reserved for the sC cangidate and so
only the cahdicates belonging to the 5C were consicered,

- v T e < 4 > A 22
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e Y Regar ding promotion
to the post of Chargéman Grade-li, it is stateg that shri
Gokul Prasaa, a S¢ canaldate, much senior to the applicant
was promoted/ =~ - = w,e,f, 23-6-1995 vice orcer dated
30-6-199% , The applicant has also filed further S#A
the SCA filed by the regponcents and reiterated the facls

6; Hear« learneq counsel for the applicant angd the

respdngents and also perused the record, lhe following

points arise for consiceration;.

(1) whether the post of Supervisor is a selection
post or noty

(i1) when junior of the applicant was first promted %o
the post of Supervisor?

(iii) Whether the or er passed by the Iribunal in UA

No,238 of 1996 dated 4=8-1987 has been complied with!
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(iv), What reliefs tn€ app licant "> entitled tof¥

7 The contention of the applicant is that the post
of Supervisor is a non.selection post and requires to be
tilleg up on the basis of senicrity and not on the basis
of merit, The proceegdings of the LPC held for congi gering
the promotion for the post of Assistant Storekeepers to the
post of Suvervisors marked as Annexure-CA] show that the
prometion was considerad on the basis of merit and not
on the basis of senicrity, The learned counsel for the
applicam has not submitted the concerneg rules providing
for promotion from the post of Assistant Storegkeeper
the post of Sypervisor on the basis of seniority, OUn the
:‘\mhand promotionShave been consicered for the sald post
on the basis of merit and Rules 1989 referred %o above
also provige for prometion to the post of Supervisor on the
basis of selection, 1n yiew of these facts, the contention
of the applicant that the post of Supervisor is a
nonwselection post, cannot be accepted,
8. Thi reiﬁmﬁ&?@;tﬁ;ﬁ%mﬁ stated thﬁout of
three vacancies two were of general cat.egory and one
reserved for $® and shri Mahesh ChaRd ans shri s, &
Panhgey , who were at serial Nos,} and 2 in the seniority
were promoted as Supervisor on the basis of merit as a
stogt geersl, epherfog B e 0k ML) o
No,5 was promoted against 3¢ vacancyf Adnittedly shri
Mahesh Chand and Shri Sb Pandey were genior to the
applicant and shri Mewa Lal though junior to the
applicant was promted against 5C vacancy, 1t cannmot,
therefore, be said that out of these three any junior

to the applicant was promoted against general vacancy,
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it is, however, admitted by the respongents in the

SCA filed on 9-10-1995 that shri vijail Shanker Shukle and shr
Rs Negi, who are placed at Serial Nog, 7 and 8 respectively
are junior to the applicant in sealority were promoted to '
the post of Supervisor w,e,f, 8-7=1985 as per the

recommen dations of the meeting held on }2-7=1984,

9, The rasponaents have also sdmitted that in

Lecember, 1984, two vacanciés of Supervisors occured, one
reserved ang one for $I and shri Ham Kishore, who was
listeq at Serial Mo,3 in the UFC proceedings held on
12-7-1984 was promoted against the general quots and

shri Hanjit Ram against sT quota, The applicant, thereforey,
cannot contend that Bhri sam Kishor was junior to him,

who was promoted against general quota,

10, From the above discussion, it is evicent that sShri
Vijai Shanker $hukla and Shri X5 Negi, who were junior

to the applicant were promoted to the post of Supervisor
w, e, f, 8-7=1985 for the first time,

1ls As stated above, the Iribunal vige its orer dated
481967 in OA No,238/1986 directed the responcents to
take action in accordance wigqt_Ltrﬁ_instructions contained
in OM cated 30-1 -1982 and up a WG to consicer the
fitness of the applicant for promtiorkthe !{aher post
¢rom the date his juniors were promted and to keep the
findings of the committee in seagled cover till coniclusion
of the inquiry, It may be stated that by the time the
above OL el was passed by the Iribunal, the UFC had
alreaqy been heldon 2-7-1984, 15=-12-1984 and 18-11-1983.
Admittegly, the respongents did not follow the procequre
of sealed cover, 1n orcer to comply with the above
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orcer of the Iripunal, UFC was held on }15.5.1993 and
16-2-1995, the proceedings of which have been marked as
Ani€xures«Chm6 ang CA.6A, These review iCg hag been
held with reference to the WpC meeting dated 18-11-1985
and not with reference to the LpC meeting held on
12~7~1984 on the basis of which shri Vijai Shanker
Shukla and Shri RS Negi who were junior to the applicant
were given promotion w,e,f, B=7-1985, it is thus
evigent that ithe responents have not complied with the
orer of the Iripunal by holding wiC to wngicer the
fitness of the petitioner for promotion to the higher post
on which his immeglate juniors were consicered i, e,

Shri Vijay sShanker Shukla and Shri Rs Negi were pronoted,
118 Learned counsel for Lhe responcgénts have cited

the case of State of Ilamilnadu and Urs Vs, fhiru K s,
Murugésan and Urs reported in{1995) 3 3C 273 in which
it has been held that when promotion is uner consideration
the previous record forms the basis and when promoticn is
on merit and ability, the currency of punishment pased on
previous record stangs as an impediment, Unless the
period of punighment  ets expired by efflux of time,

the claim for consiceration curing the saigd period
cannot pe taken yp, Utherwise, it would amount to »
retrospective promotion which is impermissible uncer the
Hules and it would be a premium on misconduct,

Unger these circumstances, we are of the opinion that

the dctrine of duble jeopards has no application angd

NoNeconNgideration is neither yiolatiye of Article 2)

nor Article )4 regd with article 16 of the Congtitution,

1le it may be stated here tha%/tne resgoneents have

not come with a clear stand,gn the one hand in the
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counter filed on J=8~1995, in para 9, it is stated that
since there were only three vacancies out of which )
were general and one reserved and candidate at '
serial Nos,] and 2 who were much senior o the
applicant were p.romted and one vacancy was filled
from SC candidate, the applicant could not be promoted
though he was having véry good gradings in the ACAs,
Not only this, but in Para 19, it has been stated
clearly that the applicant could ot be promtied que
to his lower merit position ana noNeavailability of
the posts as well and not due o disciplinary action
pend:‘mg against him, On the other hand, in para 9,
'\ of the SCA filed on 9=10-1995, it has been stated that
the applicant could Mot be promoted as the previous
penal’o, imposeq on him was operatiwe till i-j_-lgsé,
Thus, contrary stand has been taken by the respondents
regarding not promoting the applicant, with reference
to the UPC held on 12.7-1984, IR this connection, it
would Dot bé proper on our part to express afy opinion
on merits of the applicant for promotion to the post
of Supervisor and would like to leave to consicger the
candidature of the applicant for promotion to the post
of Supervisor cn notional pbasis with reference to the

S:(\A/ : date the applicant's junior shri Vijay Shanker Shukla

) and shri RS Negi were promoted according to Rules,

12, In view of the above discussion, the UA is allowed

in the following terms:=-

(i) the inpugned orcer dated 7-2-94 by which the
applicantts representation has been rejected is

set aside,




(iii)

13,
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the respondents are directed to convene g Réview
UG in complignce with the orger uateqy LB 1987
passed by the Irihunal in OA No, 238 of 1986
taking into consideration the observations mage
aboe ve,
in ¢ ase the applicant is found suitable for notional
promotion to the post of Supervisor from the date
€arlier to the cate on which he has already ceen
regularly promoted, the responcents are directegd
to consiger him for further promotion to the post
of Chargeman, However, it ig clarified that he
will not pe entitleg for any arrears of salary

for notional prometion,

No oreer as to costs,

%\%\a«w/ (M& y

Member (J) Member




