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Reseved

CENTRAL ADMINISTRATIVE TRIBINAL, ADDITICNAL BENCH
ALLAHABAD

Dated; this the ZGl:aay of February, 19927

Hon'ble Mr. S. Das Gupta AM
CORAM :

Hentble Mry T, L, Verma JIM

“« * & % ¢ F O T @ 8 D " g @ e s Eg o

ORIGINAL APPLICATION NO. 854/95 |

Haveldar Yadav, aged about 51 years,
s/o Antu Ram, x/o Village & Post Office
Kharagyur, Tahsil Lalganj,

District Azamgarh = = = = = - - - = - - - Applicant

C/A Sri S. A. Ansari |

Versus

- —ll

1, Union of India through Secretary

S

ofPost snd Telescopmunication,

Union Govt. New Delhi.

2. Director, Postal Services,

U. P. Circle, Lucknow.

3. Chief Post-Master General,

U. P. Circle, Lucknow.

4. Senior “uperintendent of Post Offices

Azamagarh = = = = = = = = = = = = = = = - Respondents

C/R Km Sadhna Srivastava

&
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—ORDER

BY HON!BLE_MR. 5. DAS GURTA _ A.M.
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s

wll.

4 This application has been filed under section

13 of the Administrative Tribunals Act, 1985 by Havaldar
Yadav, who was appointed as an Extra Departmentzl Branch |
Post Master ( hereinafter referred to as E.D.B.P.M.) on |

23.6.1964. On 4.9.1988 his services were terminated. t

The applicant preferred an appeal from the order of

termination of his serviogss but the same vas rejected on

Fre————

17.5.1969. This led the applicant %o file a civil agpeal

suit hefore the Court of Munsif,Aligarh for a decree

declaraing the order of dismissal from services as null

e e e
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and void. The original suit no. 315 of 1969 was dis-
| missed on 21.,10.1974. The applicant filed a civil suit ?
no. 156 of 1971 which was also dismissed. He thereafter 4

preferred s Second appeal no. 362 of 1975 before the !%
High court of Judicature at Allzhabad. This appeal was |
allowed by the High court by the order dated 22.2.1993
holding that the order dated 4.9.1968 by which the

applicant's services were terminated and also the il
appellate orderdated 17.5.1965 were illegal and both ”

these orders were set aside. The respondents were also

directed to reinstate the applicant on the post of ;:E
l
:

E.D.R.P.M. The applicant filed a certified copy of the

order of the High court to the apprcpriate authority
but the reinstatement of the applicant on the post of

E.D.R.P.M. was postponed on account of a Stay order

PE—— T

pased in the D.A.No. 399 of 1223 filed by Smt.Umda Kumari1
The said O.A. was dismissed by a bench of this Tribunal

by an order dated 27.5.1994. Thereafter on 26.7.1994,
the applicant was reinstated in service. The applicant k |
!

then filed a representatiocn/notice under section 80 CPC

dated 10.3.1995, for payment of the back wages. The |
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repegesentation was rejected by the impugned order dated
22.6.1995. This has led the applicant to file the
present application seeking a direction to the respon-
dents to pay to him the back wages with inlerest sirc e

4,9.1968. till the date of his reinstatement.

2. The applicant's case is that since the
order of termination of his services was held to be

illegal by the Hon'ble High court, he is entitled to

the back wages since 4.9.1968 i.e. the date of termina-

+ion of his services till 26.7.1994 i.e date of his 1

reinsta*ement. He has stated that in the earlier

Civil suit, the question regardingpayment of back

wagas was not raised and, therefore, theapplicant is
entitled to file a f resh application claiming arrears

of salary. &

3. In the counter affidavit filed by the

respondents, the facts averred by the applicant have il |

not been disputed. The respondents have, hnwever,

explained the circumstacnes in which the services of

the qoplicant were terminated. It appears therefrom that g |

|

one Sri Harihar Singh was earlier working a s E.D.B.P.M.
Kharaggur. The post fell vacant as his services were
terminated. Yn that vacancy, the 2 pplicant was appointed
curely on a temporary and provisional basis. Meanwhile,
however, the earlier incumbent had preferred an appeal
against the order of termination of his services. This
appeal was allowed and “he earlier incumbent was re-
instated in service and consequently the services of

the applic.nt were termina ted. With regard to the back

wages the stand of the respondents is that he is not

entitled to the same on the basis of the principle of

' Nowork no pay '. It has also been submitted that

| s
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there is no order in *the judgment of the High court

for payment of back wages. It was the applicant's
mistake that he did not claim the relief of back wages
in the original suit and, therefore, the present
application is not maintainable st this belated stage.

The further averment of the respondents is that the

post of E. D. B. P. M. 1is notdaivil post and that it
is governed by separate set or rules;pﬁ.n.a_ (Condwc t$

and service ) Rulss, 1964. In these rules, an employee

means Extra Departmetal Agent (E.D.A.). The services
of E.D.A. are in the shape of a contract kased on

principles o2f ' non work no pay.'.

4. The applicant has filed a rejoinder

affidavit, in which he hss mainly dwelt upon the legality

of the order by which his services were terminated. He

has further stated tlici he was prevermtcd from discharging

his d uties o= E.D.B.P.M. n> Lkecause of his own fault

but due to the reason that the respondents had passed
a wholly illegal order of termiation of his services and,
therefore the principle of ' no work no pay' is wholly

inapplicable to ﬁhef%cts and circumstaces of the present
case. He has further stated that his clazim for back wages

constituted a recurring cause of action and,therefore,the

claim is not bsrred by limitztion. He has also contiroverted

the contention of the respondents that the post of EDRPM

is not a@ civil post stating that the said post is a civil

post and, therefore, the holder of such & post is entitled

to all the benefits admissible to an employee of the
Union of India holding @ civil post.
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Hem We heard the learned counsels for both

the partyjand carefully perused the pleadings on record.

6. The learned counsel for therespondents 1

|
urged before us that present application is time barred r

———————————— e
|

|

and, in any case, the applicant, not having claimed the ET”

{

o

relief of back wages in the original suit, @ fresh
claim for such back wages would be barred by principle l\

of res-judicata.

T On the aforesaid submissions, we have i!
for our guidance the principle of law laid down by the
Hon'ble Supreme in the case of Maimoona Khat-un Versus f

State of U. P. AIR 1980 SC 1773 + In this case, the |

the Hon'ble Supreme court interalia held that : ')

»

% where an employee is dismissed or \

-
e ——

removed from service and is reinstated _g
|
either by the appointing authority or 5

by virtue of the order of dismissal or

R ——

removal being set aside by a Civil court ‘

|
|
Article 102 of the Limitation Act of |

the starting point of limitation under

| §
1908 would be not the date of order of °%||
l

|
|
i

dismissal or removal but the date when R
the right actually accrues, that is to i |
say, the date of the reinstatement by |
the a ppointing authority where no suit '. i
is filed or the date of the decree

where @ suit is filed and decreed. *

i
i
8. In case before us, the applicant's service ﬁ

were no doubt terminated on 4.9,1968., HOwever, the order

of termination was set aside by the Hjgh court of Judi-

K.
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cature at Allahabad only by its order dated 22.2.1993 |

Thereafter, he was actually reinstated in service on }
b

26.7.1994, Thus the present applicaﬁjhwhich was filed |

|

in August, 1995 cannot ke considered to ke barred by

limitation. So far as the question relating the present i
application being barred by resjudicata is concerned, !b?
the matter was considered when Egg similar controversy
arose before this Tribunal in TA no. 335 of 1986( CS no.
53 of 1985) Khwaja Raziul Hasan V/s. Union of India. In
that case the appéicant was removed from service. He fileg
civil suit for declaration that order of removal was
illegal. The suit was decreed and the declaration sought
for was granted. Appeal filed by Union of India was
dismissed. Thereafter the applicant was reinstated in

Awmh

service and onhyef sing to pay the arrear of salary, he

filed suit no. 53/85 claming back wages. The respondents "

it
had taken the plea that the application was barred by F
limitation.and also the provision of Order II Rule 2 CPC ’{

which provide that where the plaintiff omits to sue in

respect of, or intentionallily relinquishgy gm_portion of

|
ks |}
his claim, he shall afterwards sugf in raspect of protion 1.

A kumfié&.ﬂfﬂﬁ |

so omitted or relinquished, The ench of the Tribunal ong

|
relying on the case of Maimoona Khatun (supra) held 1

that the case was not barred by limitation as the Causcg !

ofaction in this case originally had arfisen only after
the appeal filed by the respondents was finally decided.
As regard the omﬁission to claim the back wages the Tribua

relied on the decision of the Hon'ble Supreme court in the

cagse of State of Madhya Pradesh V/s State of Maharashtra
1977 SC 1465 and also the decision of High Court of |
Judicature at Allahabad in the case of Municipal Board V/s




] |

Smt. Chanerawati AIR *2_7‘2 Ald lOlAheld that the suit | .
! I

could not be barred by provision of ORDER II ¥ Rule ] j

2 C.P.C.

9. We are in respecfful agreement with
the aforesaid view. Merely because the applicant did
not claim back wages in the dedlaeratory suit he filed
before the Civil court, he cannot heﬂg:;gzzigafrom
claiming the same by filing a fresh petition after

the order of termination of his services was set aside.

10 o The learmmed counsel for the respondents A
had sought reliance in this regard on a decision of the
High court of Judicature at Allahabad in the case of
Balkirishna Malik V/s State of U.P. 1989 (1) LBEC 162.
This case however was on the question of granting B
interest on the salary and therefore the decision in 1
this case was rightly held to be not appoicable to the |

controversy in Khwaja Raziul Hasan case by the Allahakad|

bench of the Tribunal. We are also in respectful |

agreement . ]
i

,1: As regards the plea taken by the res-

pondents that the applicant was not the holder of a ﬁ
civil post is wholly untenable. In a catena of decisiorg ]

by the Hon'ble Supreme court and other subordinate

courts, it has keen held unequivocally that the Extra
departmental agents are the holders of civil post.We
may mention in this regard the zasexofxRxKxRsjammnax
decision of Hon'bkle Supreme court in the case of

Superintendent of Post “ffices V/s. P.K.Rajamma AIR

E ] 'I,-J

1977 SC.I((FF i B
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12, Lastly, the plea taken by the respondents

is that no back wages can be paid on the basis of the
principllﬂof ® No work No pay ® In this regard, it

is now fairly well sgttled that if an employee has bheen %
prevented from f.:‘m his duties for reasons not {
attributable to him, the principle of®"no work Ao pay® i‘
cannoct be invoked to deprive him of the salary he +%
would otherwise have been antitledﬁ Thus this plea

taken by the respondents is also not tenable.

13. The question however remains as to 1
whether the applicant should be granted full back
wages from the date his services were terminated. On
this cuestion, no hard and fas§ rule has been laid
down,NOor there is any thumb rule by which the guantum
of back wages payable can be determined. There are,
however, several decisior of Hon'ble Supreme court,
which would indicate that various factors ariséEgn

the facts and circumstances of each case shoufd be

taken into consideration to determine the quantum of

back wages to be granted. In the case 0of Managing M|

Director,U.P.Warehousing Corporation A.I.R. 1980 SC 840

e ——— . —— i —

the Hon'ble Supreme court had held that a High court
or Tribunal, in theegent of dismissal being found

illegal‘:mg?mply quash the %and should not give a | ‘
positive direction for payment to the employee full [
bgck wages and that such powers can properly be
exercised by tan Industrial Tribunal or Labour court, :

which should consider whether the employee was gainfullg'

employed during intervenimperiod.

14, In the case of Tarlochan Singh Versus

Punjab State Warehousing Corporation 1992 SOC (1&S)242,
the Hon'ble Supreme court held that the appellant

N SR e
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in that case would not be entitled to back wages in the

facts and circumstacnes of the case. In that case services

of the apglicant were terminated by giwing him one months
salary in lieu of one month's notice on the basis of

certain sllegation of misappropriation of Corporation

fertiliser. In a subsequent crimiral case on the same

issue, the prosecution failed to produce evidence to
substantitate charges against him On his acquittal, the
appellant filed writ petition before the High court of
Judicature at Allshabad, challengin the order of ftermina-

tion, seeking relief for reinstatement with back wages.

The High court cismissed the writ petition hrlding that

that *ermination of services was by an innocuonus order.The
i i
Hon'ble Supreme court held that the order of termination
was not sustainable as under the relevant rules, 2 mﬁnths'i
notice or pay in liue thereof should have been granted. ;
“rder of termietion wa, theepefore quashed but in the factsg
and circumstacnes of the case, back wages were not granted.a
Similarly in the case of Chairman Governing counsel, |
Anjuman Arts, Com & Sc V/s Sayyed Mjhd. Shafi JT 1996(1) ’
SC 326 the Hon'ble Supreme court refused to grant back
wages in the case where the order of temmination was set

aside without specific direction for payment of arrear

of salary and in a subsequent enquiry it was found that

the respondent was gainfully employed.

B In the case of Surjit Ghosh V/s Chairman

Cum-Managing Director, U.C.O bank 1995 SCC(L&S) 529 the

Hon'ble Supreme court had ordered payment of compensation

of R.5Q,000/- in liue of claim of arrears of salary,
taking into account the fact that back weges claim would §
come to F,20 lakhs and as the money belong§ to the public z
such huge arrears cannot be pald to2 any on-e¢ for ]

doing no work during s uch long period.
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16,

The aforesaid decisions and various

other decisions of the Hon'hle Supreme court were
considered by the Hicgh court of Jyudicesture at Allzhabad,
In the c:5e of Bénaras Hincdu Univcrsity versus J. N, lss=:
Tripathi(lo96) 3 UPLBG 1976, hfter considering the ez
decisiahs‘r the High E;:u;‘: b—pembarderl sought Lo dnumer atl
the f actors which are/kept in mind ot the time of

éward of back wares when an orcder,of termimation,

rémovél or cdismissal is set asicde, These féctors are :-

(2) whether employee was geinfully
emp loyed during the pericd he

was ot <¢llowec to work

i
(b} the conduct of the parties;

(¢) hﬂrdship of the parties;

(d) Public interest,

127 In the czse before us, services of ithe
applicanthﬁi%'terminated as far back ss in 1968, He was
actually reinstated in se:rvice only in July, 1094, Thus
the spplicant was out of service for nesrly 26 years,
Back waoes for the entire nerjod would work out to e
huge 2mount. It would not be sppropriate to burden the
Excheqguer with such < huce outgo of funds) al}t{”when the
order setting zside the earlier orcer of termination of
service was an:?echnical ground of not serving the requisiil
notice rtermination of his services, The faects whieh |
have come out clearly indicate tha£ the s oplicint was
sppeinted on the vecéncy caused by termination cf the

servies of the esrlier incumbent. Inaccordence with Eaﬁ;

(Conduct and Service) rules, appoinitment of such o
N3



viacency 15 grovisional and is lizble to termiﬂatuﬁt
if: the earlier incumbebt is mestored back to service
on appeal or otherwise, In the present case, the
ecrlier incumbebt was actually reinstated in service |

when his sppeal was &llowed, The present applicant,
M -
therefore l’.)ﬂ necessdrzi‘jto make way for the earlier
1 o : r
incumbent ., However, uncer the :ﬁ%ﬁw, it was nece-
ssary that he was grented requisite notice, which 1
was not done. Thus ordering grant of full wages
would mean that two persons would haee beds poid

salary for the same post, |

L8 We have also,on the other hanq,to :
consicer thet the arplicant hess been fighting legal
| batt le starting from the Civil court ending with
z the Division bench of the High court. He wss thus

put to considercble gxpenses to obtain decision in

hiz favour,

19 So far as the question of employ-
ment is concerned, there is nothing on reécerd to i
indicate whether he was otherwise employed curing
the intervening period. This is not the case of the

respon ents either, ) i

20, After considering the warious
factors involved in the ccse, e are of the view that §

ends of justice would be served by ordering lumpsum

e -

payment of 1.50,000/- or 504 of the back wages

whighever jis lecss,
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