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CE~'TRAL . .o.DtvLTN ISTRA TIVE TRIRLN.L\.L , ADDITleti.:AL BEl'JCH 

ALl.AHAal\D 

Dated: thi s the 2«-'~day of February, 1997 

1-fon ' ble ~1r. s .. Das Gupta Af<:l 

Hon ' blE!l'rir. T. L~ Ve::-ma J?/. 

'••••••~•C e •O•••• ••••a • 

ORIG I 1Al Ar. l.ICA TION NO. §.54L~ 

H~v? ldar Yadav, aged about 51 ye1rs , 

s/o Antu Ram , r / o vill age & Post Of:ice 

Kharag 1 ,ur, Tahsil La lganj , 

District Azamgarh - - - - - - - - - - - - - Applicant 

C/A Sri s. A. Ansari 

Vers '.JS 

1. Union Of Indi a throug h scc~etary 

ofP 0st and Tele-c o:itnunicati on , 

Uni on Govt. ~1c~1 Delhi. 

4 . Seni Qr .)uperintendent 0f P:>st Offices 
-

Azamasarh - - - - - - - - - - - - - - - - Respondents 

C/R Km Sadhna Srivdstava 
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DRQEB 

BY H..:t~ • BLE ~\R. S. OAS GUPTA A .IA . 

This «pplication has been filed under section 

19 of the Administrdtive Tribunals Act , 1985 by Havaldar 

Yadav , who was appointed as an Extra Departmental Branch 

Post Master (hereina fter referred t~ as E.D.B.P.M.) on 

23.6.1964 . On 4.9.1988 his services wer e terminated. 

TI1e applicant ~referred an appeal from the or der of 

termination of his servioes but the same '-'Bs rejec"ted on 

17.5.1969 . This led the a~pli cant ~o file a civil ·~~»ai 

sui~ ~Pf ore t he Court of Munsif,Aligarh for a decree 

declareing the order of dismiss•l from services •s null 

and void . The origira l suit no . 315 of 1969 was dis­

mi ssed on 21.10 .1974. The applicant filed a civil suit 

no . 156 of 1971 whic h was also dismissed . He ~here•fter 

preferred 9 Second ap~ea l no . 362 of 1975 before the 

High court of J udicature at Allahabad. This appeal was 

allov.-ed by the High court by the order dated 22.2.1993 

holding that t he order dated 4 .9 .1968 by which the 

a~plicant ' s services were terminated and a ls o the 

appell •te order dated 17 .5 .. 1969 v.iere illega l and both 

th~ s e orders were set aside. The res~ondents we re also 

directed to reinstate ~he applicant on the post of 

E.D.E.P.M. The a prlicant filed a certified copy of the 

ord er of the r;igh court to the a pprcpriate author! ty 

• • 

• 

\ 

but the reinstatement of the applican~ on the post 0f \ 

E.D.8.P.r~. v1as postponP.d on account of ei Stay order 

pac;ed !n the 0.A.f'Jo. 399 of 1993 filed. by Smt.Umda Kumari 

The said O.A. was dismissed by a bench of this Tribun•l 

by an order d~-:ed 27 . 5 .1994 . Thereafter on 26.7 • .!.994, 

the a JJ ;. licant was reinstated ins ervice . The ap1)licant 

then filed a representatic~n/notice under section 80 CPC 

dated 10 .3 .1995, f or ~ayment of the back \vages. ~he 

• 
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reµ~esent~tion was rejected by the im, ugned order dated 

22.601995. This hds led the aµplic.:int to file the 

present applicdtion seeking a direction to the respon­

dents to pay t o him the back \ivages 'Nith in!.erest silL e 

4.9 .1':)68. ti 11 the date ·~f his reinstatement. 

The a pp l ie ant ' s case is that sj nee the 

order of termination of his services was held t o be 

illegel by the Hon'ble High court , he is entitled to 

the bcick 1Nages since 4 .9 .1968 i.e. the date 0f termina­

tiJn of his services till 26.7.1994 i . ~ da~e of his 

relnsta~ement. He has stated that in the earlier 

Civil suit, the question regardingpayr:ient o f back 

v.iages was not raised and , therefore , the app licant is 

entitled to file a fresh application claiming arrears 

of sa l ary. 

3. In the coun~er affjdavit filed ty the 

res~ondents, t he facts averred by the a~plican~ have 

not been ~isputed. The responden:s have , h0wever , 

explained the circumstacnes in which the services of 

the ctJr;, lic ant were t erli1in a ted. It appears therefrom that d 
1 
I 

one Sri Harihar Singh ;,-vas earlier \Vorking as E.'J.B~P-!~t. \ 

Kharagpur. The post fell vac ant as his services wero 

te rminated. un that var;ancy, the a ;:.plicant was app:>inted 

purely nn a tempora r y and provisi 0nal basis . Meanwhile, 

h owevf' r , t he ear l i er inc•.Jmbent had preferred an appeal 

aga inst the or1e r of •er~inati0n of hi5 s e1 vices. This 

I 

a pp ea l ~-1as a l l :J1ned and '" he earlier inc :Jmbcn~ wac::; re­

insta~ed in service and consequent.ly +he services of 

thea}J i;..lic nt were termin;i ted. \\'ith z-egil rd to t he back 

wages the stan d of the respondents is that he is not 

entitled t o tht same un tt1e basis of the principle ~f 

• Nowor~ no pJy '. It has 3 l so been submi~ted that 

\ 

I 

j 
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there is n~ order in ~he judgment of the Hi~h court 

f or pa ~rment of back wig~s . It was the applicant 's 

mi s take that he did not c l aim the relief of back w~ 9es 

i n the ~riginal suit and, theref)re , the present 

a~plicdti Qn is not mainta i nab l e at t his belated s tage . 

The furth~r avP.rment of the res pondents i5 that t he 

p ost o f E .. D .. B. P .. Ji.1 . i s n 0t~i vil post and th•t it 

• 
is governed by separate set 0r ru lesit.E.lJ • .\. (C~nd~tj-. . 

and servi ce ) nJl~s , 1S ~4. In th ese rules, an ompl0y~~ 

me~ns Extra Departrneta l A~P.nt ( E.T1 .A .). The services 

1f E .. !').A .. a r e in the shape o f a cont ract tiased on 

principles 'Jf ' non w·.., rk no pay.' . 

11 • The a µplicont has fil e d a rej ""' ind er I 
affidavit, in \'lt"l i :h he hss mainly dwelt up on t he legdlity j I 

of thP or der by whi ch his services were terminated · He 

hci s f urt ht; .r 5 t o t t! J :. i. ... C 1-.( .. : 1 '<.,; l- .:. .... , • - ... ~ ' t '. f r om di scha rgi ng 

his d uties c"': E.O.B . P.~-~ • ., ")' l:a:·c a·_ise Of hi s ')\~n f a ult 

but due t o the rea son that the r espondents had pass ed 

a wh~ lly ill ega l or der ~f termi~ti on ~f hi s s e rvic es and , 

there rore t he principle Of t r,'1 \•1ork no pa y' i s vfl1 r1 ll~' 

inapplicable t o ~he .facts And circ umstace$ of the present 

case . J-!e has f ur+her sta -tPd that hi s c laim f or bac k wages I 

c onstituted a rec urr ing c a use o~ acti on and , theref 'lre, t.he 

claim l.s n ot bc.;rred by li mi+ a~i C'P . He has also c on-: r overte 

is n0t a ci vil post stating that the said ~ost is ~ civil 

post and, t herefore, the h~ lder of such ~ ~ ~s t is entitled 

t o all the bene f i ts adn1issible! to an ernt:lo~ree o f t h e 
Uni on of India h ~ lding - civil ~ est. 

JG,~~~--------------------
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5- We heartl the learne4 counsels for aoth 
.. 

the p•rt~and carefully peruse4 the pleatlings on recortl. 

6. TI'le le•rnetl counsel for therespontlents 

urge• aefore us that present a pplication is time a•rretl 

anti, in any case, the a pplicant, not having claime4 the 

relief of ••ck w•ges in the origin~! suit} A._fresh 

c1-im for such »•ck wages would be a•rre• ay principle 

of res-jullic•t•. 

7 • On the •f ores•i4 submissions, we have 

for our guitl•nce the principle of l•w l•ie down ay the 

Hon•ale Supreme in the case of M•imoona Kh•t-;\un Versus 

state of u. p. A1R 1980 SC 1773 • In this case, the 

the Hon'ble Supreme court interali• hel4 that : 

• where an employee is dismissatl or 

I 

I 

removeli from service anll is reinst•tetl •• 

either by the •ppointing •uthority or 

a. 

ay virtue of the orller of llismiss•l or 

removal being set asilla by • Civil cour1 

the st•rting point of limit•tion unller 

Article 102 of the Limitation Act of 

1908 would be not the ll•te of ortler of oil) 

tlismiss~l or remov•l aut the liate when 

the right •ctu•lly •ccrues, th•t is to 

s•y, the II ate of the reinstatement ay 1 

the• ppointing authority where no suit 

is filell or the tl•te of the tlecree 

where i suit is filetl and «ecreetl. • 

In case 9efore us, the applicant's service 

were no tloubt terminatetl on 4.9 .1968. HOwever, the artier 

of termin•tion w•s set asi4e ay the High court of Ju~i-

' 
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c•ture •t All•haaa4 only ay its order tlatetl 22.2.1993 

Thereafter, he was actually reinstate• in service on , 
26 .7 .1994, Thus the present applic.a~which WilS filetl 

in August, 1995 cannot 9e consideretl to ae aarretl ay 

limit•tion. So f•r •s the question relating the present 

applic•tion •eing ••rre4 9y resju4ic•t• is concerne4, 1 ~ 
the matter was consi~ere9 when ~ simil•r controversy 

•rose 9efore this rriaun•l in TA no. 335 of 1986( cs no. 

53 of 1985) Khwaj.a Raziul Hasan V/s. Union of lnaia. In 

th•t case the app4icant was remove• from service. He fil•t 

civil suit for 4eclaration that or•er of removal .vas 

illegal. nte suit was 9ecree9 •nd the 4eclaration sought 

for was g rantell. Appeal fi le4 ay Union of Jntlia was 

9ismisse9. There.after the applicant w&s reinstate• in 
~ h4/l ~,,,,.}J 

service •nd on"-refus1ng to pay the arrear of sal,ry, he 

" 

' file• suit no. 53/85 claming aack wages. The respon4ents 
•• I 

had taken the plea that the application W41s ••rrea •y 

limitation .anti •I.so the provision of Ortler II ftule 2 CPC 

which provi4e thit where the pl•intiff omits to sue in 

respect of, or intention.l l ly relinquishH ~portion of 

his c l41im) he sh• ll~terwar8d sul~ in respect of~protion 
~n k u11~' t.Akf1 . 

so omittetl or relinquishe4A. The 9ench of the Triaunal 

relying on the c•s• of M•imoon• Kh•tun (supr•) heltl 

I 

th•t the c•se Wes not ••rretl 8t limit•tion •s the Ciuse~ 

of action in this cese originelly h•tl •rlisen only •fter 

the ippe•l filetl ay the respondents w•s fin•lly tleci4etl. 

As reg•r• the omrfdssion to claim the a41ck w•ges the Triaua 

relietl on the tlecision of the Hon'ble Supreme court in the 

c•se of State of Matlhya Pr•desh V/s St•te of Mah~r1shtr1 I 
1977 SC 1~5 .anti also the ti ecisi on of High Court '1 

1 Judicature at All•h•••• in the c•se of Municipal eoartl V/s 

I 
- } 

• 

\ 
\ 
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Smt. Chan•r~w•ti Alft 1979 A.la 101 held th•t the suit 
., I" .... "" ;.... 

coul9 not be b•rre• by provision of ORDER II 1;35 Rule 

2 C .. P .. C .. 

9. We •re in respectful •greement with 

the •fores•i9 view. Merely aec•use the •pplic•nt ai9 

not cl•im ••ck w•ges in the aedl•t~tory suit he file• ~ 
·r~'J ~, 

aefore the Civi1 court, he c•nnot 9e 4spzi:e4 from I ~: 

Cliiming the Sime ay filing • fresh petition ifter 

the ortler of termin•ti on of his servicer Wis set •si«e. 

10 . : The le•rnetl col.Ulsel for the responeents I 

hie sought reli•nce in this reg•r• on • «ecision of the 

High court of Judic•ture at All•h•b•• in the case of 

B• lkirishna M•lik V/s St•te of U~P .. 1989 (1) LBEC 162. 

This Cese however w•s on the question of grenting 

int~rest on the Siliry ind theref ore the eecision in 

tbis case w•s rightly bels to ae not ippoic•ble to the 

' controversy in Khwajil Riziul Has•n c•se by the Allah•••• I 

aench of the Triaun•l. we ire •lso in respec t ful 

•greement • 
. . 
l , • As reg•rds the plea taken by the res-

pondents th•t the • pplic•nt Wis not the hol«er of • 

civil post is wholly unten••le. In• c•tena of • ecis iOIJ) 

ay the Hon•ale Supreme court •nd other suaor•inite 

courts• it his aeen held unequi voct1 ll y th•t t he Ex tr• 

dep•rtment•l •gents •re the holders of civil post.we 

m•y mention in this reg•rd the &asax~tx»xKxJbl~~mm.x 

9ecisi on a Hon•ale Supreme court in the case of 

Superintendent of Post uffices V/s. P.K.P.•j•mm• 

1977 SC . j~ ~ f-

.. ~ ., 
' 

AIR 

• 

• 

• 
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12. L•stly,the plei t•ken by the respondents 

is th•t no ••ck w•ges c•n 9e paie on the ••sis of the 

princi plt. of • No work No P•Y • In this reg•rc, it 

is no ... , fairly well settletl th•t if •n employee ~s \teen 

prevent~• from ~t;t±7f his tluties for re•sons not 
I 

ittribut•ble to him, the principle of•no work no p•y• 

c•nnot be invoked t o 4eprive him of the siliry he 
-fr: . 

woula otherwi se hive 9een entitled. Thus this plea 
/\-

t. ken 9y the respondents is •lso not tenible. 

13. The question however rem.ins is to 

whether the applic•nt shoul« be gr•nte• full bick 

~1•ges fr om the ••te his setvices were terminated. On 

~his o uestion, no h•rd and f•sf'rule his been l•id 

down ,111or there is •ny thumb rule by which t he qu•ntum 

of back w•ges payable can be determined. There are, 

however, several decisioQS'of Hon•ble Supreme court, 

which ~<Jould indic• t e th•t v•rious fact:Jrs •ris;Lfn 

the :acts •nd circumst•nces of e•ch c•se shou~ be 

t• ken into consideration to determine the qu.-ntum of 

bi ck w•ges to be granted. In t he C•se of M•n•ging • • _, I 

Oirect~r,V.P,W•rehousing Corporation A.I.R. 1980 SC 840 

the Hon•ble Supreme court had held th•t • High court 

or Tribun•l• in theevent of dismiss«l being found 
• ~V'I.~ 4~ 
illeg•l . simply quish the 5i"2fl •nd should not give i 

ft.. 

positive direction f or piyment to the employee full 

bac k \-J•ges •nd th•t such powers c•n properly ee 
exercised by an Indus tri«l Tribun•l or Labour court, 

which should consider whether the employee w•s g•infull 

emp l oyed during interveniOJ period. 

In the c•se of T•rloch•n Singh Versus 

Punj•b St•te Vlarehousi ng Corporation 1992 SCC (!AS) 242. 

the Hon•ble Supreme court held th•t the •ppell•nt 
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in that case .. vould not be ent it l ed to back \>\1ages in the 

f a cts and circumstacnes of the case. In that case services 

of the a Pf- lie Jn't 'v\1ere terminated by giving him one 1:"1onths 

.!ialarx in li eu of one mont h• s not ic e on t he basis of 

certa in a 11 09-ation of misappropri.atir1n of Corpor atir1n 

fe rtiliser . In a subseqL1ent cri miral case on the same 

i ss ue , the 1-i rosec 1ti on f aiJed t o µreduc e evidence to 

substant i tate chcirges a gainst h:i.JJQ On hi s acquitta l, the 

ap}Jell'1nt filed 11rrit petiti on before the High c ourt of 

Judi ca t ure at Allahabad , chal l engin the order of termi na­

ti on . seeking re li e f f or reir.st.a tement with back v,i a ·;Jes . 

The Hi gh court di smis sed the 1.vri t peti ti '1n h r l ding tha t 

t hat "!erminati ~n of services ~vas by an inn0cu0t..lS order.The 

rron ' b le Supreme court he l d thct +he order Of te r mi nat i on 

was not susta inable as under t he re l evant rules, 2 m~nths ' 

notice or pay in liue thereof s h:>uld have been g rant~d. 

Jrder of termieti on wa , the~efore quashed but i n t he facts 

and circurnstacnes of the c .as e, bac k wages v.;ere no"'.: ']ranted. 

Simi l~ rly i n the case 0 f Cha i rman Governi ng c 0unsel, 

/,n j uman Art s , Com ~ Sc '1/s Sa tyed lA 0 hd. Shc;1fi JT 1996(1} 

SC 326 t he Hon ' ble Supreme court r e f used t o gran~ b~ck 

v-1ages in the case where the orde r 1 f t e.nnin ati :i:i was set 

asl de without sp ecific dir~ction f or payrr.ent of arrear 

of sa l ary and in a subsequent enqui ry it w~ s found t hat 

the resp ond e nt was gainfully empl oyed-. 

l~ . In the case of Sur ji t Gh osh V/ s Chairman 

Cum-~Aa naginJ Di rector, IJ.C~O bank 199:- SCC( .L&S) 529 the 

Hon• ble Supreme court had orde=ed payment of compensati on 

o! ~ .5Q,OOO/- in li ue of c l aim o f arre~rs of salary , 

t aki ng into ~ccount thta fact th~t b~ck wa ges c l aim v.1n ul d 

come to P~ . 20 la khs and as t h e money be l ongs t o t he publ j c 

such huge arrea r s cannot be paid t o any on- e f or 

d ~ing no v~ork during s uc h l ong p~riod . 

• 

I 
1 
I 
• 

• 
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l6 . The afc r F.:sC::1 id da ci s ion~, e:nd various 

other decisio ns of the Hon ' b l e Suprcrr:e court \:ere 

cons ider-:d by t he Hi r• h co~t of Jurlicuture ... t All-3ha bad . 

Triputhi (1096) 

sanJTi-S Hindu Univ~rsity v~rsus 

3 UPLBC 1976., ~fter consioc:ring 

f • I 
- .. 1 • • "S;ll;. 

d('ci~ionst the Hi~h Cour t li t :\ll-1L:3be d s ought to 4,nu~c .. c.rt 
lo be 

t h e f dctors which a reLk~pt in Mint' dt t he tirr.e o f 

17 . 

(a ) , ,hether e1~.p loyee ... c:-.s gainfL.. l ly 

em~Joyod duriQg t he period he 

(b) t. hc conouct of the pd r tics ; 

(c) ~d r ds hip of t r.e pa rt i es j 

( d) PU b li c i n1: t-- r c-s t . 

In t he cc..:.e before us , servi ces of t.hc 

dctuaJly r0ins 7.r.tc· d in ~ e vice only in July , 11)94 . Thu~ 

the o':"'clic.: nt \'1dS out of service fer noorly 26 ye"rs . . . 
B~ck •· .J··rs ror l he entire •.eriod \'iOUld v.ork out to cl 

huge- - f"lo1Jnt . I t '-'-'OU ld not he ~i:-propric.1t.e to bur den the 
ll~e..~~ 

Exche··i uor .-. ith such o hu~e outgo of f u nds, ~t ~\·hen t he 

order setting ... s i de t he earlier or er of terr.ina1..ion uf 
().... 

service was on tC chnicc:1l grou nd of not s~rving the r equisit 
~L A-

noticei ~r t crminr:,tion of his services . The f a cts '·''hi ch 

h.J \/e come out c l ea r Jy indi c!:te t hat thee: .•rlic,-:;nt WdS 

.;ippoinlE'd on l he va ca ncy c.:. 1_i<>ed ty lermination cf °th4' 

s ervccs of the e:r lier incumbe nt . Inu cco rd~ nee ·,'!it h r: . D. 

(Conduct ci nd Service ) rules , acrointm nt o n ~u ch 
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Vacancy i ~ proviS·ional and is l i able to tarminaleJ. 

if ~he oar lier incumbebt is Destored back to service 

on appeal or otherwise. In the pr~sent. cc:(\e, t he 

e.:r lier incumbebt vJas a ctually reinst eit~d in ser'1ice 

when his cJppet> l w.:>s a 1 lo.,vcd. The present applicant. 
l.)tV) ' 

therPf ore ~ nece~sdr~to ma ke vJay for t he ear lier 
• n "rtA.lLi 
;tntumb~nt. Hov;ev rr , unrer the ~. it was nece-.. 
ssary that he ~JS granted requisite r~ti ce . ~hich 

v1as not done . Thus orc:ering grant of full 1Nages 

v•ould medn that t•~o pcr~ons v:oulc b -' ce beO paid 

saldry for the same post. 

la. \'le hcive J lso, on the other hand, to 

consic:er thdt the c!r·p licant h2s been fighting legc.l 

battle st~c.rtlng from the Civil court ending "it h 

the Division bench of t he High court . He was thus 

put to considerable Q<penses to obtain decision in 

hi-:; favour .. 

So f ar as t he quPstio n of cm~ loy-

ment i s concerned, there i s nothing on record to 

indicdte v1hether he •nds other1.·1ise employed during 

the in t:cr\1eni ng period . 1'hiS i s not the c·"is e of t he 

respon ent.s either. 

After considering whe various 

factors in,1olv ed in the ces e , .. e dre of the view th.,t 

ends of justice vvould be served by ordO!'ing lumpsurn 

payment of &s.50 , 000/- or 5~ of the ba ck v.·a ges 

\~hichever is less. 

• 

• • 
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21. 

to pay the 

We accordingly direc t the respondents 

applicant fts.50,000/- ( Rupess Fiftythousind) l· 

or 50 percent of theback wage-s. whichever is less, 
•• 

\'lithin a period of 3 mont hs fr11m t.he1ate of 

c oml'lunicat i on of -t~ 0rder . We see no re41s0n t o 

separatel y orrler payment 0 f any cost. -
~~.v~ 

t/iFJ.~BER ( J) 

• 


