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Reserved 

CENTRAl; ADMI NI STRA Tl VE _!.-.Rl::;;,;;B::;..;:UNA;;..;.1;:;.::;.L -~AL::.:LAHAB:.::.;::.=:AD:..=..._, .:::B.=.:ENai~· IIC.: 

ALLAHABAD. 

Allahabad this the ){, t1- day of ~~--t~ 

Ajay Kumar, s/o Late .>ri R.D. Rai, r/o House no. T/34A, 
N.E. Railway colony, Rarnbagh, Allahabad City. Working 
as Hd booking Clerk at varanasi City Under O.R.M (C) 
N. E. Railway, varanasi. 

• • • Applicant. 

C/A Shri s. Tiwari 

versus 

1. union of India through General YDnager, N.E. Railway, 
Gorakhpur. 

2. Divisional Railway Manager (C) N.E. Railway, varanasi. 

C/R sri p. N~thur • 

0 B Q.E B 
tlon•ble •Mr. ~~ Da~al, Member-~ 

• • • Respollrleots. 

This is an applicatiat un:ier seetion 19 Of the 

Administrative Tribunals Act, 1985. 

2. The applicant seeks direction of the Tribunal 

for setting aside the process of recovery of penal rent 

and refund of penal nent recovered from the applicant to him 

with 18% interest a long with cost of the application • 

3• The facts as given by the applicant in his applica-

tion is that the ai-plicant•s father shri R. o. Rai worked 

as Head Train Examiner at Allahabad city and was residing 
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in qu~rt@r no.7/34 A, North E~stern R~ilway Co l ony, R~mb~gh 

Allah~be1d City whict'- \". ~s ~ llottod to ~ i"l • Th ! i~ ... J:lic :,nt 

,.,.;, s ,iv~~>n •rrointment d S booking cl ! rk aft ! r his father's 

death i'l 19 . 1C .82 a nd v·as r~ying rent tJ Rs .55/- per month till 

March 1992. Th e applicant- \"'i S r romot~ d a s sen i or booking 

c ler k a ni tr ansf ~r.r _d to Siwan in March 1992, but he continued 

to r·a y Bs .55/- per month till O ec ~mb@r 1992. It is ~ ll ~ ged 

that the r e spondents hiV@ st~rt ~ d r~covery of renal rent 

f r .. m s ~ l a r y of t llo qrp lic1~t 9 ~ ~C J Ja nu~ry 1993 3nd have 

recov~r ~d ~ . 28 ,52C/- ur-to July 1rn~ . This is ~~) provoc ation 

f or c oming t o the Tribuna l f or r.:li•f ~, 1 '1' ion~1 3arli-_.r. 

4. .~rnunents of Shri B.Tiw~ri, learned counsel for the 

~ppli ~nt and Shri P.Msthur learned counsel for the respon­

dents have be~n he;rd. Learned counsel fo r the applicant 

has conten~ed that penal rent/damage rent c annot be char~ed 

without c; .:~nc e llat i.o n 0f <? 1 , otrn!'!nt of ( 'l?.rt ~ r in quest ion 

und8r pari'qranh\711 (8) (V) o f ln :-1 ian Railway Est,3blishmen t 

Manual. Learn~d counsel f or th~ ~polic ant has also ccnt~nded 

that si~ce no oth ~r nuart~r has b~@n illotted to the aoplicant 

at places to which hft w~s posted aft ~r transfer from Allahabad 

and he is serving the same Railway on the •arne oost, he 

is entitl•d to r etain the Railv•ay Quarter. Yet ~nother 

conte nt ion m .. ie by learn'!?d couns~ l for the .-.pplica nt is 

that no show c a use not ic ::! \''a s issu!!'.i to h irn before racov~ ry 

of penil rent wa s started. Learned counsel for the appli­

cant has cited the judgm&nt of this Trib ~.mal in the ease 

of Shr i Awdhesh Kunar v. Union of Ind ia and others in 

O.A.No .lf C4 of 1902 d~t~d 30.r~ .l'193 ~ s l : ying 1own the 

L~w on the issue. 

5. Learned counsel for the applicant has based the 
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cl~im for r ~ li~f of th~ applicant on the ground of non 

canc@ll ation of allotment of quart@r which was the law as laid 
• 

down in Shr i Awdhesh Kuna 's case (Supra}. Thts is no l onqer 

good law as a Full Bench of th~ Trib unal in Ram Poojan v. 

Ln io:~ of Ind ia & another (19Q6) 34 A,T .C.434 hAs laid down 

a diff~r~nt law. That c as• lays clown on th~ basis of the 
• 

l ~tt ~r s of Railway Board issued on 17.12.83, 27.9.84 and 

15.1.90 to th e effect that th e allotment of a uart er in the 

name of a n emp loyee shall be deem~d to have been t ~rminatod 

e-utomatica lly aft '! r 2 mo'1ths of transfer f rom one station 
~ 

to •mother, This case al so r ~ l ies~thet jud ament of Divisio'1 

B~ nch of the Tribunal in Milngal Pr asad v. Union of Indiil and 

others reported in (1o9 3} 2 U,P.L.E.E,C. 26 ""h ich l :~ ys down 

th~t since no cancellation o -rder was issued, eviction and levy 

of pena 1 rent ~t •a s not i n order. The case of Shr i Awdhesh 

KU1lar (supr a ) also reli~s on th A c ase of Shri Kamla Pr asad 

Srivastava and others v. Union of Ind ia and oth ers in O.A. 

No .556 of 1092 on 4.5.1Q93 in whichit wa s held th at communic at­

ion of canc e llation of allotment wa s n~ces sary so t hat the 

occuoant knows th at the r et ~ntion of quart ~r be-c ome s unauthori­

sed and any other method wiJ 1 bo in consist~nt th t prov ision 

of par agraph 1711 { B){V) of Ind i 1n Rail way Estab l ishment Manual 

for chartJing r ent i n eY.cess of lC'~ of emo lum e nt s . Y~t anoth er gr 

ground f or vh ich cl a im of th~ appl icant v·a s allowed in th~ 

c ase of Shri Awdhesh Kumar {supr a) was t hat if tht! transf <> r 

fr om o n ~ st~~ ion to 3 00 h er does not necessitate any change 

of r esidenc e and no q uarter is al lotted at the plac e to which 

he is transferred impos ition of pena l r ent wo ul d not be valid. 

This inter pr etation of law \las accl!pt ah l e till the d ecisio n 

of full Beoh in t he- c ~se of Ram Pujan v. Union of India and 

othe3rs (lo96) 3..1 ATC .1.34 . Th e i ssues r aised hy t he l earned 

couns~l for the aorlica nt ar e t aken up one by o n~ a s dealt 

within Ram Pujan' s c ase (supra) . Paragraph,711 (B)(V} of 
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Indian Ra ilw~y Establ ishme nt Mannual does not prohibit cha nging 

of more than lC% of th ~ emoluments as demanded. It permits 

general or so ~c i a 1 or 'iers to be passed by Railway Autho ity 

if any high r e nt is to b-, l fivied in such c ases . The ge ner a l 

orders in this r esp~ct wer e pa ssed a s early a s in th~ year 

1983 and have h~ en app l i ab l e ever since. The judqment in th~ 

cas~s of Ma nq a lPr asad and Awdh e sh Kumar we r e given and have 
h ... ~p(A·t. 4..0.. 

become ~ ~ becaus~ the exist e nce of qeneral orders 

" of 1QR3 wftr e not bro ught to th ~ not ice of the court. Hence 

the view t ak~n b y t h~ co urt ! arlier th at no deemed c anc e llation 

c o uld be prBsumed and that charging of pe na l rerrt. ,,..as not 

p e r missib l e in c a ses of retent ion of quart ~r by the tra~sfer red 

officia l. 

6 . Lee~r nl!d counsel for the apolicant has mentioned 

that no c uarter wa s a llotted to the iit'n l icant at th ' olace 

t o wh ich he wa s transf~rr e d a nd, therefore, the ret ~ rrt. ion 

of quart er at th e p l ace o ~ which he ,,as transf err ~d '"'ils 

just i f i ed, speciclly bec a use t he app lic ant r ema ined on the 

s ame post . This is a specio us argument and c a nnot be acc ept e d 

un l ess and untill the th o applicant e stabl jshes hie- cla im 

that he is no with in the p !lrview of ('!l~ner•l or-iers that the 

allotment of o uart ~rs t.o!OLJld be deem~d to have bC!en t l!rminat~d 

aft e r t wo months of transfer. Th~ app lica nt h a s not e stab lished 

that his tra'"lsf ers to Siwan and Vara nasi had not nec ess itated 

change of r esid•nce . If th~ emo loyee is transferr ~d , from one 

station to another, the a~ ner a l rule is th at the aprl ic a nt 
-\-, sl~ ~ OJ. ~ ~u ~ ~~ v-.4->4 ~ ~-~ ~k.UAs.l.4 ~ 

sh a ll he r equir edAthat he was not r equ ired to do so a nd since 
# 

the app lic ant has not d ischar ged this bur de n of proof in the 

pr esent c ase , h e cannot t ake the p l ea that h e could r eta in 

th e quarter at th e earlier plac e of posting. 

7. The l earnP.d co unse l for the app lic ant cont ends th•t 

pe na l r ent c annot be 1 !tvi~d without show c ause nl")t ic& , sarv~d 
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on the ~rp 1 icant first. This gro llnd h~s bee n tal<en on the pre­

sumr.tion th .Jt l evy of p!! na l r e nt amounts to nenalty falling 

with in perview of Railway Servant Conduct and Disciplinary Rul • s. 

This is a lso basPd on the p r e sumJ:'t ion that charging of penal 

r ent falls in t l": <l c.at eqory of fine for wh ich minor proced ure 

h a ve been prescribPd u.,der the rule s. The presumption is not 

v a lid bec ause ~erst is ch aroed in r .!turn of qutlrt~r a llotted to 

a n emo loyeP- . The normal r ent vhich is ch ar al!d is a subsidised 

o ne and is ch ar o~d on that ~as is fro~ th~ emr loyee pecause of 

h is post inq at th~ o l ca c !! and on coming of h i s turn for allotment 

of such accomrnodat ion. It is ti known f act that th ~ numb "'! r of 

~ uart ~~ is f ar short of r equirement of 1~mand. Ther efore , 

ch ar o ing of highe r r ent to the ~-<tent t 'i ~Jh ich it is charoed 

in th e non Government sector cannot be considered to· be o unish- · 

me nt but only with ,-J r awa l o f subsidy in c a s e t he emt' loyee 

r et a i ns accorrmodat ion be yo nd permiss ible per io:i ~M' hv. ~~.v­
k(A/.) ~ ~t,.,. ~ J ... .,..1. oi..l. j...l.·..,.. )e. to.-r ; r · 

8 . Learned c ounse l for the app licant has mentioned thtiat 

the I.R. E.M. h as a stat u\ory f orc e a s ] a id down in Robbort 

De ~Souza v. Executive Sng ineer 1992 (SCC} 1 8. S 124. Learned 

counse l f or the arplicant has ar oued that th e full P.~nch h ad 

dec i~ ed that par agraph\ 711 (B) (V} of I.R .a.M. y,a s s upercerled .. 
by th e exf!cutive instruction s of the Railway Board. This is 

not c orrPct as th e fulJ bP- nch ha~ d~cided that o~n~r a l orders 

c a n b,. issued within th~ ambit of r'aragra~:~h 711 of I.R.E.M. 

a nd, th er~fore , l evy o f oenal r e nt in such c a se s wa s in order • 

9 . Th er efo :- e , t~er e is no merit in the app lication and 

the aoolic atio n is d i smissed . 

1C . Th er e shall be no order a s to costs. 

Gc 
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