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GENTRAL _ADMINISTRATIVE TRIBUNAL __ ALLAHABAD BENGH
ALLAHABAD .
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Allahabad this the |6/ day of Jamar, 1998,

Original Application no, 320 of 1995.

Hon'ble Mr. S. Dayal, Administrative Member.

Ajay Kumar, s/o Late sri R.D. Rai, r/o House no, T/34A,
N.E. Railway colonﬁ Rambagh, Allahabad City. Working
as Hd booking Clerk at Varanasi City Under D.R.M (C)
N.E. Railway, Varanasi,

s o Applicant.

c/A shri B. Tiwari

Versus

le Union of India through General Manager, N,E. Railway,
Gorakhpur.

2. Divisional Railway Manager (C) N.E. Railway, Varanasi,
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Cc/R sri pP. Mathur.

2RDER
Hontble ‘Mr. S. Dayal, Member-A.

Tnis is an application under segtion 19 of the

Administrative Tribunals Act, 1985,

2. The applicant seeks direction of the Tribunal
for setting aside the process of recovery of penal rent
and refund of penal ment recovered from the applicant to him

with 18% interest along with cost of the application,

3e The facts as given by the applicant in his applica-
tion is that the agplicant's father shri R. D. Rai worked
as Head Train Examiner at Allahabad City and was residing
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in quarter no,7/34 A, North Eastern Railway Colony, Rambagh
Allshabad City which wnas allotted toc »im, The arglicant
wag tiven appointment as booking clerk after his father's
death in 190,1C.82 and was raying rent @ %,55/- per month till
March 1962, The applicant. was rromotsd as senior booking
clerk and transferrad to Siwan in March 19092, but he continued
to ray &.55/= per month till December 1092, It is alls=ged
that the respondents have started racovery of renal rant
from salaery of the applicant since January 1663 and have
recovared ?,22,52C/- upto July 1705, This is th: provocat ion

for coming to the Tribunal for r=lisf men' ionad sarliar,

4, Arauments of Shri B, Tiwari, learned counsel for the
appli ant and Shri PMsthur learned counsel for the respon-
dents have been heard, learned counsel for the applicant

has contended that penal rent/damage rent cannot be charased
without cancellation nf 21lotmant of cuartsr in guesstion

under paragraph7ll (B)(¥) of Indian Railway Ectablishment
Manual, Learned counsel for the apnlicant has also contanded
that since no othar cuarter has been allotted to the applicant
at places to which he was posted after transfer from Allahabad
and he is serving the same Ra ilway on the game post, he

is entitled to retain the Railway Uuarter, Yet another
content ion ma ia by learnsd counsz! for the applicant is

that no show c2use notic2 was issu2d to him before racovery

of penal rent was started., Learned counsel for the appli-
cant has cited the judgment of this Tribunal in the case

of Shri Awdhesh Kumar v. Union of India and others in
O.ANo,lfC4 of 1002 dated 30.08,1993 as laying down the

Law on the issue,

¥ Learned counsel for the applicant has based the
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claim for relisf of the appliéant on the ground of non
cancellation of allotment of quarter which was the Law as laid
down in Shri Awdhesh Kuma's case (Supra). Thes is no longer
good law as @ Full Bench of the Tribunal in Ram Poo jan v.
Union of India & another (1906) 34 A.T .C.434 has laid down

" @ different law, That case lays down on the basis of the
letters of Railway Board issued on 17.12.83, 27.8.84 and
15.1.90 to the effect that the allotment of auarter in the
name of an employee shall be deemed to have bean terminatad
automatically after 2 months of transfer from one station

to another., This case also rﬁlieéjfha judoment of Division
Banch of the Tribunal in Mangal Prasad v. Union of India and
others reported in (1093) 2 U,P,L,B,E.C, 26 which lays down
that since no cancellation order was issued, eviction and levy

of penal rent was notin order., The case of Shri Awdhesh

Kunar (supra) also reliss on the case of Shri Kamla Prasad
Srivastava and others v. Union of India and others in O.A,
No.556 of 1962 on 4,5.,1993 in whichit was held that communicat-
ion of cancellation of allotment was necessary so that the
occuwant knows that the retention of quarter bscomes unauthori-
sed and any other method will be in consistent th t provision
of paragraph]7ll (B)(V) of Indian Railway Establ ishment Manual

for charqing rent in evcess of 1C% of emoluments., Yet another qr
ground for which claim of th2 applicant was allowed 1n the

case of Shri Awdhesh Kumar (supra) was that if the transfer

from onz station to ano her does not necessitate any change

of residence and no quarter is allotted at the place to which

he is transferred imposition of penal rent would not be valid,
This interpretation of law was acceptzhle till the decision

of full Beah in the case of Ram Fujan v. Union of India and
others (1096) 34 ATC 434, The issues raised hy the laarned
counsel for the apprlicant are taken up one by ona as dealt

within Ram Pujan's case (supra), Paragraph\711 (R)(V) of
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Indian Railway Egtablishment Mannual does not prohibit changing

of mors than 1C% of tha emoluments as demanded, It permits

general or special orders to be passed by Railway Autho ity

if any high rent is to be lévied in such cases. The general

orders in this respsct were passed as esarly as in the year

1983 and have ha2en appli able ever since. The judgment in the

cases of MangalPrasad and Awdhesh Kumar ware given and have
L s s

bacomaxaur AeupAér because the existence of general orders

of 1983 ware not hrought to the notice of the court, Hence

the view taken by the court 2arlier that no deemed cancellation

could be presumesd and that charging of penal rent was not

permissible in cases of retention of quarter by the transferred

official,

6. Learned counsel for the apprlicant has ment ioned
that no cuarter was a2llotted to the acnlicant at th: place
to which he was transferred and, therefore, the retention
of quarter at the place o which he was transferr=d was
justified, specially because the applicant remained on the
same post, This is @ specious argument and cannot be accepted
unless and untill the the applicant establishes his claim
that he is no within the perview of aenersl orders that the
allotment of cuartesrs would be deemead to have bsen terminated
after tvo mornths of transfer. The applicant has not established
that his transfers to Siwen and Varanasi had not necessitated
change of residsnce, If th2 employee is transferred, from one
station to another, the ag»neral rule is that the aprlicant
Tooslayadr N v ploce ) paafavg vadiag b %m»-&-m’-muul»g
shall be required*that he was not required to do so and since
the applicant has not discharaed this burden of proof in the

present case, he cannot take the plea that he could retain

the quartsr at the earlier place of posting.

T The learned counsel for the applicant contands that

penal rent cannot bes laviad without show cause notice, sarved
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on the arplicant first, This ground has been taken on the pra-
sumpt ion that levy of penal rent amounts to penalty falling
within perview of Railway Sarvant Conduct and Disciplinary Rules.
This is 21so based on the presumption that charging of penal

rent falls in the category of fine for which minor procedure
have been prescribed under the rules., The presumption is not
valid bhecause rent is charaed in return of quartar allotted to

an employee, The normal rent vhich is charoesd is a2 subsidised

one and is charoed on that basis from the emrloyee because of
his posting at the place and on coming of his turn for allotment
of such accommodation, It is a known fact that thes numbar of
cuartery is far short of reguirement of demand, Tharefore,
charcing of higher rent to the extent to which it is charged

in the non Government sector cannot he considered to be punish=! ;
ment bt only withdrawal of subsidy In case the employee ]
retains accommodat ion heyond permissible period am« P ‘*"“%‘7“ \
hasr 4 certracdual DL{\'j-lJ';W e f-::ur 5

B. Lezrned counsel for the applicant has ment ioned that

the I.R.E.M, has a statulory force as laid down in Robbort
De -Souza v. Executive Engineer 1992 (SCC) L & S 124, Learned
counse]l for the applicant has argued that the full Esnch had
decited that paragraph\711 (B)(V) of I.R.EM. was fuperceded
by the executive instructions of the Railway Poard. This is
not correct ss the full bench had dacided that g=neral orders
can be issued within tha ambit of raragrarh 711 of I,R.EM,

and, ther=fore, levy of penal rent in such cases was in order,

Q. Therefo-e, thers is no merit in the application and

the application is dismissed,

6% There shall be no ordser 2s to costs.

Gc MEMBER" (A)




