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CENTRAL ApMINlSTijATIVE IBI8UNAL 
ALLAHABAD BEN Qi 

ALLAHABAD 

Original &>plication No, 006 1995 

Hon'ble nr• B.K, S,xena. MemBer ( J) 

·. 

1997 

Jawahar Lall Mallah, Head Clerk, ag ed about 39 years, 
~ o Late Dwarika Prasad, 1V o Hai lway <.ttarter No, l352 B, 
Manasnagar, P.O, Mughalsarai, District Varanasi U.P. 

Applicant 

By Ad yo cate %i A, K. Banerjee 

veuus 

1. Union of India through General Manager, Eastern 
Railway, Fairlie Palace, calcutta, 

2, The Qlief Personnel Officer, Eastern Railway, 
Fairlie Palace, 17 Netajee &lbhas Road , calcutta. 

3. The Divisiona l Railway,Manager, Eastern Bailway, 
Mughalsarai, District Varanasi. 

Be :;pond. ent s 

By fdyocate %i Alpit il'thalekar 

By Hon 1 b le Dr, H. K. Sax en a. Jyd i cia l Member 

ibis is an application moved by J.L. Mallah 
• 

seeking the relief that the order of transfer dated 

31. 7.1995{annexure A-1) be quashed and direction be 

given to the respondents not to transfer the applicant 

till the finalisation of the criminal ca• pending 

with ~ecial Court, Luckno.v, 

2. The facts of the 
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applicant is working as Head Clerk at Allgalsarai. 

Previously he was pasted at Asansol and he ex~anged 

the post with a junior employee and lost the seniority 

of Asansol. It appears that the applicant was arrested 

red handed on 20.6.93 for accepting the bribe of 

'15.300/- from one Omkar Nath Bai for getting his 

pension papers expedited. The trap was l•Qi by C.B.I. ~ 

and it was in that trap that the applicant was arrested. · 

He was, however, released on bail on the same day. 

It appears that the applicant had threatened the 

witnesses of the criminal case and, therefore, the 

Superintendent of Police, C.B.I. wrote a letter to 

the Divisional Railway Manager, Mugalsarii on 19/8/93 

that the applicant was threatening the witnesses and 

therefor~ , he should be transferred to some other 

place. According lyJ the iq>ugned order dated 31.7.95 

(annexure A-1) was passed whereby the applicant was 

transferred from Mugalsarai to Kanchrapara • The 

applicant mailet a representation but with no result 

and, therefore, he approached the Tribunal on the 

ground that during the pendency of a criminal case 
? 

c:.--'-' or inquiry, the 6q>loyee of1mot be ' transferred because 

the railway board haC laid down thf.,guide-lines in 

the circular dated 16.8.62 (annexure A-6) • 
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3. The respondents have opposed the 

relief clalbmed by the applicant. It is contended 

on behalf of the respondents that the applicant 

was involved in a case of taking bribe. The 

case is still pending in the court of ~e cial 

Judge at Lu cknow. It is cmtended that the 

~perintendent of Police of C. B. I. had written 

a letter that the applicant was threatening the 

witnesses and therefore it become necessary to 

transfer him. It is alsf claimed that the appli­

cant was allowed to ;;;; the same salary and post 

and other allowances which were admissible to him 

at Mugalsarai. It is, therefore, contended that 

the.re is no force in the application of the 

applicant. 

4. The app 1i cant has f.i led rejoinder and 

stated that by joining the post at Kan chrapara, 

he would be away by 6oo k. m. and thus, he would 

be put to great inconvenience in attending the 

ca s• whi ch was la\n:hed against him. It is a 1 so 

mentioned that the allegation of witnesses being 

threatened,was untrue. 

5. I have heard the learned coun se 1 

sri A.K. Banerjee f the applicant and 
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Sri Ami t sthale kar, learned coun se 1 for the 

re sponaent s. The record is also perused. 

6. There is no dispute that tte applicant 

was arrested in a case of accepting br_ibe of ~.300/-. 
, 

The contention of the applicant is that he was falsely 
1 

implicated by Omkar Nath Bai. I am not concerned 

here with the case going on against the applicant. 

~\ 
I am also required to record any finding if the case 

" 
was true or false. This very fact is true that the 

applicant is facing trial in the court of ~e cial 

Judge, Lucknw. It is also admitted that the 

trial is under the fjrevention of 6orruption Act. 

The responda1 ts have admitted that the applicant 

was transferred be cause the ~perintendent of Poli ~. 

C.B.I. had written a letter that the applicant was 

threatening the witnesses. The applicant denied t~ 

act of threatening the witnesse s and in this conneo-

tion my attention has been clrawn towards a nnexure A-3 

in which it was mentioned that the allegations of 

threatening the witnesses
1
were not found true. This 

report was prep.ared by Assistant Engineer and was 

addressed to Senior Divisional Engineer. The 

question arises as to whether the report of the 

~perintendent of Police, Vigilance should ber<l. 

creden ce or the report~f the Assistant Engineer 
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should be treated as correct. It •ay, however, te 

pointed out that it is not a matter of disw ssion 

and I am not required to record any finding whether 

the applicart had threatened the witnesses or not. 

It is, however, clear that the provisions unaer the 

Code of C:Ximinal Procedure are to the effect that if 

an accused trips to win over or threatenM- them, he 

can forefit the right of bail. Here in this case 

the ~perintendent of Police, C.B.I. has specifically 

written that the applicant was threatening the wit-

nesses and in order to avoid such situationJit would 

be proper that he was transferred. The respondents 

then transferred the applicant by impugned order 

dated 31. 7.1995. Thus, the legal position is quite 

clear that even the right of bail is taken away if 

the apcused goes to the extent of threatening the 

witnesses. Here .i.-the applicant is banking upon 

the ~ailway f,oard circular dated 16.8.62 (annexure A-6) 

in which it is mentioned that non-gaze~ted staff who 

may be facing investigation for charges meriting 

d i smi ssa 1/ removal from service v.or any criminal 

proce eding , should ~ot be transferred till the 

inves i: igation or criminal trial is over. This 

circular is valid in normal circumstances. Here 

it has been clearly stated by the C.B.t.that the 

applicant was threaten· g ~the witnesses and 
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in such a situation law does not favour the concerned 

person. The result, therefore, is that the normal 

situation does not remain io eai sten ce as aoon as 

this allegation of thre atening the witnesses is made. 
J 

!he cir cular lett ~r cannot take place of the law 

of land. Be side s this circular lay s down 
J 

a guide line and not any absolute right. 

only 

~ 
~(J"Y\-

observa t ion of the guid e line cannot make the order 

of tran sf er i lleg'a 1. 

7. In view of the f acts as discussed above, 

I conclude that there i § no ille~ ality in the order 

of transfer. The o. A., therefore, stands dismis sed. 

No order as t o costs. 

I 
~mber { J ) 

/M.M./ 
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