
---· 
• 

• 

• 

• 

• 

• 

• 

• 

• • 

OERIRAL ADMXNISTRATXVE TRXBUY•L 
ALIAHAMD BENCH 

ALW\HAMD 

• 

Original Application HO. 7"3 of 1995 -
Allahabad this the 13th day of November. 2002 

Hon' ble Mr.s. D&Jal• Member (A) 
Hon'ble Mr.A.It. Bhatnagar. Member (J) -

Hemant Kumar 5axena. s/o Shri Nazir Lal saxena. 

R/o 63/71. Viveka·nand Marg. Allahabad. 

Applicant 

BI Advocate Sbri K.C. Sinha 

Versus 

l. Union of India through Olief Cl:>mmissioner 

of. Income Tax. Kanpur • 

2. Cl:>nmissioner of Indome Tax. (Appellate Authority) 

Income Tax Office. sanjay Place. AGRA. 

3. Deputy O>mmissioner of Income Tax. Range-I. 

Agra. In-::ome Tax OfficerSanjay Place.Agra • 

4. Assistant O>mmissioner of Income Tax. Circle-I. 

Agra Income Tax Office. Sanjay Place. Agra. 

s. Erquiry Officer. Deputy <J:>mmissioner of Income 

Tax(Mlrth zone). Room N0.617. Mayur Bhawan. 

NEW DELHI. 

Resendents 

ey Advocate Shri Amit S.tbaJ elcar 

0 R D E R ( Oral ) -------
By Bon'ble Mr·~ Dayal• Me•ber CA! 

This application has been filed seeking 

setting aaide1~e charge-sheet dated 31.12.92. the 

order dated 31.03.94 and order in appeal dated 

09.08.94. All consequential benefits have also 

been sought • ••• pg .2/-
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The applicant who was 10rki01 as 

U .o.c. was implicated in a criminal case 

alongwi th other employees of the department 

on the ground that he had played active role 
s o-t. _l,,- vcu.<-~ ..-l-

in getting tlie .\refund t9_.~61'l. encashed. The 

applicant was placed under suspension on 

20-03-86. The applicant filed o .A .No.1018 

of 1991 as rx> charge-sheet was served on him 

des pi ta passage of considerable time. The 

Tribunal directed the respondents to issue 

notice to the applicant within 2 weeks and 

complete the inGf\llry within 2 roonths. failiBJ 

which the order dated 20. 03.86 shall stand 

a utoma t.ical l y quashed;;·provided the applicant 
v 

cooperates with the proceedi DJs. 

Since t.he inquiry could not be completed within 

the c.ime stipulated by t he Tribunal. A Misc. 

Peci t ion No.3008 of 1992 was filed for extension 

of ~ime. By order dated 20.01.93 time of tw:> 

months was granted. As the il'Xllliry could not be 

completed. the respondents again sought time by 

M.A.N:>.371/93. Time. wa granted subject to 

stipulation that the appli cant would be given the 

benefit of services till conclusion of the inqliry. 

Since t.he respondents -were alleged not to have 

obeyed the order. a contempt petition was filed 

for violation of the order dated 22.03.93. in 

which mtices were issued. This is said to be 

still peooing disposal. The in;uiry was conducted. 

at the end of Viich the order of dismisdal dated 

31.03.1994 was passed by the res pondents dismissing 

the applicant from service. The appeal filed by 

the applicant was disposed of by the 
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09.08.94 conaideri~ it as time barred. 

3. We have heard the arguments of 

Shri K. c. Sinha. counsel for the applicant and 

Shri Amit Sthalekar. counsel mr the respondents. 

4. Learned counsel for the applicant has 

contended that the applicant was not afforded 

opportunity to defend himself since no subsistance 

allowance had been paid to him despite furnishing 

the certificates required under F.R.-53. Although 

the dpplicant was not in receipt of suspension 

alloWlnce .. the venue of the inquiry w:t.s kept at 

Delhi lrtlile the applicant w:t.s suspended while he 

was working in Agra. Since ao subsistence allowance 

w:t.s paid to him. he was not in a position to attend 

the inquiry at New Delhi and had informed the Inquiry 

Officer of the s ome..aoo yet the iJ'Xluiry las conducted 

exparte against him. The learned counsel for the 

applicant has also sul:mitted that eigh~ witnesses 

were named in annexure-4 to the charge-sheet. but 

they were oot examined du.ri~ the inquiry. which was 

held expa.rte against him. Learned counsel for the 

a pplicant also drew attention to the annexures to his 

rejoinder. which is a copy of swamy's c.c.s.(c.c.A.) 

Rules in Chapter-4 on Suspension-Entitlements. In 

para-6 lilereoS.t is stipulated that Central Govt. 

employees under suspension W'lo were required to 
their 

attend the imuiry in connaation with L' suspension 

outside their Headquarters. were to be paid daily 

allowances in addition t.o advance of actual fare. 

It is contended that au.ch an advance "2s not paid 

to him. He has further sutmitted that his appeal •• pg • 41_ 
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was rejected as time barred although be bad 

sent an application for §rant of time for 

filing an appeal. in Viich he had sought time 

of 20 days for filing an appeal as he •s 

suffering from interric fever arxi the Doctor 

had advised 3 weeks bed rest. 

s. Learned counsel for the respondents 

has oontended that the charge against the 
c.k~~ v.xh... t.c....~~ 1 A. 

applicant was grave as he was A~ 13 forged 

refund vouchers aroounting to Rs.24.72.230. He has 

been mentioned in the charge-sheet that an ambunt 

of Rs.4.BS.308/- was recovered in cash and Rs.l.45.194-37 

were ceased in bank. He ha s also ma.de a reference 

to the conduct of the applicant in IX>t receiving 

the notices and it ... s found in ollie of the~ ,i.. 
v 

at serving the notice on him through a mess~er that 

the a pplicant though present. . denied his presence 

and slipped away when identified. He has contended 

tha t the payment of subsistenc e allowaooe was not 

paid to t he applicant because of his failnre to 

sul:mit oon-emplopment c ertificate as mentioned in 

the order of dismissal dated 31.03.94 in Objection 

No.4 and reply thereto. 

The alx>ve issue s were raised in me1"lrandum 

of ap~al of the a pplicant dated 16.06.94. The 

a ppellate authority has been charged with the 

responsibilities of consideratio n of the following 

issues as per Rule 27 (2) of c.c.s.( c . c .A.)Rules1 

"27 (2) In the case of an appeal against an 

order imposing any of the penal d es specified 

in Rule 11 or enhancing any penal t.y imposed 

M- ... pg.s/-
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under the said rules. the appellate authority 

shall consider -

(a) Whether the procedure laid down in these 
rules has bee n complied wl. th and if not. whether 
such non-compliance has resulted in the violation 
of any provisions of the constitution of India 
or in the failure of ju.stice1 

(b) Whether the findings of the disciplinary 
authority are warranted by the evidence on the 
record ; and 

(c) Whether the penalty or the enhanced penalty 
imposed is adequate or severe;" 

The appellate authority. however. took 

a view that the time limit for filiQJ of appeal 

was 30.05.94 while the appeal was received in the 

office on 29 .06 .94 and even if the date of appeal 

is oonsidered as 16.06.94. it is still outside the 

time limit. The appellate authority has itself 

mentioned in the order tha t it had authority to 

entertain the appeal after expiry of 45 days even 
v 

it was specified that the appellant ha&. sufficient 

cause for ~referi~ the appeal in time. The 

applicant had made an application(annexure A-43) 

for grant of time of 20 days and had made a 

request for comiona tion of delay in application 

date l8.08.94(annexure A-46). While the respondents 

have oot denied the receipt of application for 

grant of time of 20 days. they have denied having 

received any delay condonation application. 

a. We are of the view that the appellate 

authority should have taken a judicious view on 

the request of extension of time made by the 

applicant and should have decided the appeal on 

merits instead of rejeac.ing the same on the ground 

of delay in filing the same. 
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we. therefore. set aside the appellate 

order dated 09.08.1994 and direct the appellate 

authority to decide the appeal of the applicant 

on merits within a period of 3 months from the 

date of receipt of a copy of t.his order. There 

shall be n:> order as to costs. 

~ 
Member (J) Member (A) 

-


