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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
ADDITIONAL sENCH AT ALLAHABAD
#® * ®
Allahabad : Dated this ?.:f day of February, 1996
Original Applicatien Ne,672 eor 1995

CORAM: -Hen'ble Mr, S, Das Qupta A.{;’%: o L
s ; ~ - ’ L)I 139 O] MIRZAPUR

Gulab Chand S/e@ shri Heri Lal,
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(Bg sri 3,35, Sharma, Advecate)
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2. The Divisienal Manager,
Nerther Raiiway,

Altzhapad,

(Sri Prashant Mathur, Advecgzte)
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By HOn'ble Mre So Das Q_“:Ita. A, M.

Under challenge in this application filed under

Section 19 of the Administrative Tribunals Act, is an

order dated 29-6-1395 by which the applicant has been

trans ferred from Mirzepur to Cholea near Ghaziabad. The

applicant has sought guashing of this order and also
compensation for the injury casued to himly the malicious
order of transfer taogether with special costs of this

applic ation.

24 The applicant was transferred from Khurja to
Mjrzapur on his own recuest by the order dated 10-8-1983.
Since then, he has been working at Mirzapur as a Book ing

clerk. He has claimed that his performance at Mirzapur
is completely unblemished and there is neither any
vigilance case nor any major penalty charge sheet against
the applicant, yet the impugned order has been passed
transferring jim to Chola in total contravention of the
Railway Bpard's direction regarding transfer of employses
who belong to SC/ST communities. Uhile the substantive
challenge to the impugned order of trans fer is on the
basis of the Railway Boatd Circular dated 14—1-1975, yhich
imposks certain restrictions on the authorities in the
matter of transfer of SC/ST communities employees, the

appliCant has also pleaded his pewona fnﬁ;,,result ing from
L

such transfer.

S The tespondents have filed a counter reply in

which it has been alleged that the applicent, while
>
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working as a BoolkAg Clerk at Mirzapur had committed

Serious irregularities which were detected during a

vigilance check and accordingly action was taken under the
DAR and a charge sheet for major penalty has also been
issued. It has been further submitted that the
irregulerities detected being of serious nature, the
authorities concerned took a decision to transfer the
applicant on administrative ground. It is the contention
of the respondents that these contitute sufficient reasons
for transferring the applicant put of Mirzapur. The

respondents have also alleged that the ap,licant uwas
also charge sheeted in the past on several occasions

resultingiin imgosition of major penalty, while working

at Mirzapur itself,

4, The applicant has filed a rejoinder affidavit in
which he has denied thst there was any irregularity
detect ed during vigilance checH., He has also denied
initigt ion of any disciplinary action against him yith

the serving of a major penalty charge Sheet till date.

Bs I have heard learned cgunsel for both the parties
and perused the pleadings on record. The applicant's
challenge to the impugned grder of transfer is based

mainly on the instructions contained in the Railuway Sard

letter dated 14-1-1975. TRiS lettdr enjoins that the

employees belonging to the SC and ST should be transferred
very rarely and for very strong reasons only. It is not
in dispute that the applicant belongs to the SC Community,

The ouestion which, therefore, Squarely fzlls for
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hay
esh bewmade in disregard Gk(the instruct ions contained

in the aforesaid letter of the Rpiluay Bpard and, if not,
whether the transfer of the applicent is for very st rong

reasons. The other pleastaken by the applicant do not

recuire serious consideration as th@s? relate to his

sersonal difficulties and it is well settled now that

such difficulties will not come in the way of the

administration transferring any employee in the exigencies

of public service.

He Several Benches of the Central Administrative

Tribunalg including Aplanabad Bench have consistently

A p 3 t t instructi s ek, . .
taken a view that the instruction$ Cofnt ;0.4 in the Rgilway

Bgard letter dated 14-1-1975 imposing certain restrictions

on the authorities concerned in the matter of transfer
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of SC/ST employees are in thaﬂof st atutoryrul es,
contravention of which would render an order of transfer
invalid even if such an order is purported to be in the
exigenc ies of service. This is not in the nature of
guidelines, or administrative instructions, the
contravention of which would not be fatal to the validity

of an order of transfer as laid down by the Hon'ple
Sypreme Court in the case of Shilpi BoSe and many other
cases. This vieu was taken by the Jodhpur Bench of the

Tribunal in the case of B.5. Yerma ys. UDOI reported in

1994 (1) 5.3 (CAT) P.9 1. Even in earlier case of 95, Vern

ys. UBI reported in (1993) (23%) AIG, 956, &he Same Bench

had taken a Similar vieu. The Ernakulam Bench of the

Tribunal had also taken similar view in the case of
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K Ramac handran Vs. DGIR reported in 13994 (27) ATE B850,

The Allahabad Bench of the Tribunal has also taken

Avfvee
consist ently concurring viewe It will be:i%IpII§IBg to
mention the case of Shisupal Singh Vs.UBI in OAR No.560 of
1994 decided on 3-1-1995 in 0A Ng.560 of 1994, It is, |
therefore, Clear that the transfer of SC/ST employee can be

made very rarely and then fgp very strong reasons only.

As pe have not been given the data either by the spplicant

or by the respondents as regards the number of transfers
to which the applicant hes been subjected over & period
of time, I cannot determine whsther the impugned order of
trans fer can be called a rare one.. ‘However, Coming to the
reasons for the transfer, 1 find that according to the

respondents it was on account of certain irregularit ies
st gt ed to have been comnitted by the applicent which were
" detect ed during the vigilance check. It is also their case

that the applicant has been Served with a charge memo for
such misconduct. Tpre epplicent has totally denied these
allegations in the rejoinder affidavit. The respondents
have not annexed a copy of the charge sheet alleged to

have been served on the applicant nor any other document

which would indicste that the applicant was being sﬁ%}éﬁiﬁ%d

againfon account of serious irregularity. 1In the counter

affidavit, it was submitted that the records of the vigilana

check would be produced at the time of hearing, if

na:éssary. At the time of argument, the respondents were

given tims to produce the record of the disciplinary

proc eedings stated to have beeninitiated against the
applicant. ThesSe records, however, were nat produced for

my perusal, In the absenCe of these records and in the

absence of any document annexed ta the counter affidavit

c/e’,
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/ jndicat ing that the applicant was being proceeded against,
1 am left with only a bald assertion of the respondents &

that such was the case and the ajplicant's assertion

L gece o T asderhan
controverting the same. venLagég%ant made that the

applicant is being proceeded against departmentally

for certain aslleged irregularities, I do not see any reason
why it was necessary to transfer the applicent. If it is
necessary to remove the applicant from the scene of his
alleged misdeeds so that he does not get an opportunity

to tamper with the documents or evidence, the best course

would have been to place the applicent under SusSpension.

The respondents, houevef, hed not indic at ed Bhat tiFsese was
b\(

I need for transferring the applicant ogut of Mirzagur. They
9 o P

have only stated that the compet ent authority took this
decision &5 the applicant had committed serious irregularit-
ies. In the absence of any"?g:ipni for shifting the
applicant from the scene of hiikpiSdeedS, the transfer
would appear to be a direct consequence of Such alleged
misdeeds and, therefore, it woul® assume the xkharxsxsr

» charact er of penal transfer. It is, therefore, a case
where either there are no strong reasons for the transfer
of the spplicent or if such Strong reasons arise out of

the alleged irreqularities committed by him, the transfer

would assume the character of a penal transfer,

7e In view of the foregoing, I am of the vieuw that
the impugned order of transfer deserves to be sSet aside.
I, therefore, ocuash the impugned order of transfer. In

case the applicant has already been relieved from his oost
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he shall be allowed te rejoin forthwith en that pest
and the intervening peried shall pe treated as having

peen spent on duty with all censeguential venefits,

8. I d¢ net, however, consider it necessary to award
any cests te the applicant or te order payment of any

cempensation,

u

Memper (A)




