RESERVED
IN THE CENIRAL AUMINISIAALIVE TRIBUNAL, ALLAHABA
* & # & .
Allahabad ; Lated this 2%(h th day of November, 1997
Uriginal Application No, 649 of 1995

Nelricl . h
E'U!E[] '- -
Hon' e M 3 AWE i

Gopal Krishna son of ghri Raghavan
Residenl of House Ng, 37h.b/1, Mirzapur noad,
Naini Allahabad

(By Sri KK §ashyap, Advocate)
e » « ¢Applicagnt
Versus
Jis Undon of India through
Wivisionagl Rsilway iMahager, Northern Rallway,

Allahabad,

2o Senior gdvisional tlectricgl Engineer(lip)
Northern Rallway, Allahabad,

3, genior personnel ufficer,
Norlhern dailway, Allahabad

4, Mohammad Ekram Siddiqui,
genior rltter
under C.i,F, U /Northern failway,
il zapur,

(BySri prashant Mathur, Advocate)

e 5pondent 5
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Through this application the appliﬁant nas
snuqﬁttha relief of issuing a direction to the
respondents to post-the applicant as P31 Fitter
Grade II in the scale of Rs.1200-1800 at Allahabad

and alspo to declare his transfer order from Allahabad

to Mirzapur as illegal.

2. The spplicant wyhile working as P3] Fitter Grade-111

in the scale of Rs.950-1500 wad transferred from.

Khurja to Allahabad as per transfer order dated
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15~2-1395. Before this transfer, the applicant had
passed thae trade test for promotion to Fitter Grade 11
as notified vide order dated 7-12-1994, The applicant
has been promoted as Fitter Grade II and transferred
out of Allahabad to Mirzapur as per the order dated
5-6-15395. Feeling aggrieved by this transfer order,
the spplicant has Challenged the same throuwh this

application filed on 6-7-1333,

3, The main thurst of the arguments advanc ed by
the applicant while challenging the impugned order

dated 5-6-1995 are as uder :=-

(a) The wife of the applicant is posted at Allahabad
and after makinq repeated representations sinCe

1991, the ayplicant had been transferred to

Allahabad. However, within a short period of
joining at Aallahabad, the zpplicant has been
transferred out in viglation of the extant
instruwctionst laid doun as per the Railuay
Bnard}Letter dated 1-10-1971 according to which
the husband and wife are to be posted at Che

same glaze.

(b) There was a vacancy existing at Aplahabad of
Fitter Grade II and the applicant hag made
representation to promote him at Allahabad itself
before the transfer order had been issued. The
agplicant alsp contentls that he had been verbally
assured that he will be posted at Allahabad in

Fitter frade I1 as and when the vatcanCy arises.

4. The notice was issued to respondent no.4. Howevar,
Aieitlher Lhe
no Counter affidavit has been fil ed* L; ras;nndent No«4%

has appeared through his couwnsel or in.ﬁﬂrﬁog' In view
e

of this,I have proteeded exparte against/respondet no.4.

(
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4. The /respondents have filed counter reply. The

resgondents have pl eaded thagt the applicant has not
exhausted deyartmental remedies by way of making
re;resentation and has directly approasched the Tribunal.
Thus, in view of this, the present application deserves
to be dismissed as being premature. The respondents
further contend that the spplicant was transferred

to Allahabad in the Grade of Rs.950-1500/- in the

naormal course in his gy turn and he had been given

no assurance that he will be promoted to Fitter Grade II
gt &x Allahabad itself. The applicant has bem
transferred out of Allahabad on promotion in the

Grade of Rs.1200-1800. The vacancy at Allahabad has
been filled by a recuest pof transfer in terms of the

have
extant instruw tinns.thge respnndentsLalsn submitted

that the applicant/miscenstrued the contents of the

Railway Board Circulardated 1-10-1971. 1In view of these
facts, the responden ts pl ead that the applicant has
failed to make put any case of malafide intention or
vipclation of statutory rules and as swh, there is no
merit in this ap,lication. calling for judicial review,

e The agplic ent has controv erted the submission$

of the respondents throwgh the rejoinder reply.

6. I have heard Shri PK Kashyap and 3hri Prashant
Mathur, cownsel Ffor tne agplicant and respondents
resoec tively., The arguments advanc ed .during the

hearing have been carefully Considered alongquith the

materials brought on record.

17 In the matter of trensfer of employees, the lau

is well settled through Catena of judgements of the

Apex court. The nrdar ©f transfer can be subject of

W




“4akram Siddigue who was working in the grade of

judicial review, if it is a case of proven arbitrariness/
Lorcer

malafide or the the transfer/has been passed as a

measurse of penalty or in disregard of the statutory

provisions or it is a Case Colourable exercise of

power. None of these grouwnds have been taken Dy the

applicant in challenging the impugned transfer order.

8. The applicent has challenged the imgugned

transfer grder only on the ground that the guidelines
laid down for posting husband and wife together at
the same station as per the Railuay ?gar&}letter
dated 1-10-1971 have been viplateds On the sther hand

the respondents have Contended placing reliance gn the

instrwtions contained in the same letter that nne Shri

Rs. 1200- 1800 has oeen transferred to Allahabad as
ser his namenoting for transfer. 1 have Carefully
aone through the contents of the lLetter dated 1-10-1971.

It is noted that this letter lays dowun the instrw tions
with regard to registration of the reguest for transfer

within the same seniority wnit. It hyg also laid

down that while transferring employees from one ‘
station to another, the fact that the employee's spouse

is posted at a particular statinon, may be kept in
view and similarly requests for transfer on this

situation may alsn be considered. Thus, the Raliluay

83nard instruw tiongcover! both the cases of the repuest

of transfer within the same seniprity wit as well
as the transfer of the employees for posting taonether

of husband and wife at the same station. From the

transfer order it is noted that Mohd. Ak ram 9iddi gue

Q.




had been transferred at his poun recguest and he is
not entitled for transfer pass and the joining time

gtc., 1t is pobvipue that his transfer grder has been

passed, - keeping in view his registration for transfer

in grade of Rs.1200-1800 K¥pyxnxxxx aNd . the laid daun

guidelines by the Railway Board. The trgnsfer of the
applicant has been €ffected on promation tn grade

of Rs. 120N-1800 and not in the same grade. It is

guite fair that on promotinn junior person should move

out and senior who is already working in that grade

should be posted as per his repuest againstthe available

V a5 ancy Keeping these facts in view, I am of the

view that no illegality has been Committed in the

transfer of the gyplicant and the post at Allahabad -

nad been filled.y as pjer the guidelines laid doun. )

9. It is noted that the gyplicant was transferred
tos Allahabad only during March, 1933 in .the grade of
Rs.950-1500 and he has been transferred out on promotion
in the grade of Rs. 1200-1800 as per the order dated
9-6-1995 i.e. within a period of abput three months,
Before the transfer, the applicant had already bazen
trade tested for promotion tn the grade of Rs. 1200-

1800 and his name was placed in the panel notified

on 7-12-1994. 1t is pbvipus that the gpplicant knaw
thagt he would be promoted to the next grade shortly.

_ Lshbulu
The applicant [ have been prudent not to Carry gut

transfer from Khurja to Allahabad in the grade of

RS. 950~ 1500 and instead should have made the
regresentation that he should be transferred on

promotion to ALl ghabad in the grade of Rs.1200-1800.

After carrying put the transfer in the grade of
LL hen un l}‘
R8. 950~ 1500, the applicant fpade a rearesentation

For promotion in the.nmext grade at Allahabad itself
(«
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against the uwork charged vacancy. The respondents
also have not acted properly in transferring the
applicant in the grade of Rs.950-1500 when it was
ouite known that he would be promoted to the next
grade being plac ed on the panel. He could have Deen
transferred 6n -promotion to AlLlahabad in case his
request for posting of husband and wife at the same
station was to be considereds The lLearned Counsel

for the spplicent has placed reliance on the judgement
of the Hon'ble High Court of Allahabad in the case

of Smt. Deeya VYashishta ys. State of U.P. and another,
1996 (1) U.P.L.B.E.C. 54, This is a Case uhere the
petitioner was transferred out of ths place uhere the
husband and wife were posted xxx together in violation
of the quidelines laid down with regard to posting of
husband and wife together at the same station. It is
held in this judgement that guidelines laid down for
sosting of husband and wife at the same nlace should
be followed and the transfer to different plaC es may
he ordered only in the administrative exigencies O

p ublic interesti_gizfﬁ should oe only in exceptional

c ases, keeping in view the hardship caused to the
family due to husband and wife not being nosted as
the same plece. The Hon'ble High Court in this case
nas directed that the resresentation of the petitioner
bre reconsidered by the compstent authnritbﬁi{a-ing
in vieu the observations made Dy the Hon'ble‘ﬂourfl

In the gpresent Case, it is noted that the applicant
has approached the Tribunal without making any
rq;resantatinn anainst his transfer. In fact, the
respondents have opposed this application on the plea

that the applicant has not exhausted the dep artmental

(4




after the gepresentation is filed by the applicaent within

- i
remedy before filing this QA. The present Casse is,
therefore, distinguishable from the Case covered by
the judgement of the Hon'ble High Court as referred tp
above due to the £ {-rfzgtnn representation ha¥ been
made by the agplicent and further XX#X8g% the transfer
of the respondent no.4 had also been order in cCogmpliance
with the gquidelines laid douwn for recguest pf transfer
within the same seninority wnit. ‘ The ognly guestinn

» J:hat. who | ,
that @rilses 1s L_S*‘luuld have been Consldered for
posting at Allahabad when the case of both the spplicants
as wyell as that of the respondent no.4, was egually

covered by the guidelines as per the letter dated

1-10-1971. In the present case, the competent authority

PE—

has decided to transfer the respondent no.4 for : .
posting at Allahabad in the same grade. 3ince the )
transfer haS been @ffected in Compliance with the N
guidelines, as already recorded earlier, there is no
infirmity in the transfer order calling for any
interference. However, keeying in view wnat is held
by the Hon'ble High Court above, in the judgement
referred to, it is provided that the gpplicent should
make a representation to the competent authority and l
the caompetent authority will cpnsider rEEsxirsaeiWstnt_
ation for posting at Allahabad against the/vac anty
HUXXX or the vacancy arising in the near Ffuture
keesjing in view the need of the applicent for posting

of husband and wife together at the same station in

line with the quidelines laid down by the Railway
3pard vide letter dated 1-10-1971. The spplication -

will be disposed of within a period of *™W0 . months,

a period of ane month from the date of receipt of

this order,




-8=
10 In the light of the above discussion, 1 find
no merit in the ayslication and the same is dismissed
acCordingly. However, as provided in para 9 above, the
applicant may make a representation for posting at
Allahabad and the respondents shall dispose of the same
within the period stipulated above. No order™ as to

costs,.

\éiz'ﬂ- /
Mmember (A)
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