
• J. 
j • 

• 

. 
• 

' 

. . 

1 

.. 

' 
I N T HE ':[tJTRt\ l l\OM i l\J IS TRATIV E T RI BU\11\ L, l'I LL l\HA9~D 

£\OOIT I O!\JA L r'][•J:H , t\ LL l\Hl\~~O 

4 tl ·1 h ,b ~ d : o~t od J/O t h da y 

Ori ~inal N>Pli c ~tion 

~w1i.uA :-

of D c..h~Y , 199S 
I 

No .516 of 1995 · 

Hon ' ble 1'.tt . s . Das Gupta, .1\ . f,\ . 

l. Hari Chandra son of Shri lAohan Prasad 

2 . Sur ~ sh Chand!' a son of Shr i t.1oti Ram 
• 
3 . Kundan La l son of Shri Ram Lal 

4 . Ramk" shor Singh >c.n o f Shr i Kus hal ?al Singh 

5 . Jahi r Kh an son of Shri 1-'Br sadi Khan. 

JUl aµµlicants are ! Ythe Cl ass Empl oyee 

i n Constr ucti on Qi vis.iGn . cQntral Rail vJay, 

Agra . 

{Bf A.dvocat.e Sri L.K . Dv.1ive di) } 
• • • • • • • • • Api)l icants 

versus 

l . Ge neral titana ger centr al ii.ailway Bombay v. r., 

Bombay . 

L . Chief Personnel Gfficer ( E/ Ci) O?nJ:.Da l 

Kailway , &>mbay V. T . Bombay . 

3 . Der-i uty Chit:1f 81 ginder (Construction) , 8;.Julior 

4 . 

( Agra Cell) , Gen tr a!. l~c.il\·:ay , G'Nulior • 

Assistant En gi neer ( Cons tr: uc t i on ) , Gen tr al 

ai l v1ay , ~.1ath ura Junction , t.1athura . 

( Bf Advocate 5i:i P.t' ashant :.1athur ) 

• • • • • • • J; ... esponde n ts 
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By Hon 1 ble Mr . S. Ona Gu~t ~ , A. M. 

The f iv e f4oolic ~n ts hnv e Ano r or-0 h ed r ibun a l 

t hro u g h this o. A. seekin g qu '\ s hin q of en o rder dat e d 

• 15-2-1 99 5 to t h e e xtent i t rel ::i tes to thP ren --. rti Ation 

o f the Aon lic rtnts to t h e Ooen Lin e ::ind fo r their ret ention 

in t he ':on s truction Oivi$ir·n and oeyment · o f · r egul a r 

s a l a ry. 
I 

"' . fr ti j. 4'e. s J..,.. µ 
2. Th e ~oolic antf"-'~,t·o ha ve been r ec ruited init i a lly 

in t h e Con stru=tion Divi s i on ::! S C F S U fi l l :'l bo u.rs on 

18- 5-19 75 and to ha v e sc quir e d t em1Jo r ::i ry st ::o tu s on 

1-1- 1994. He wei s re gul · ris ed o n t h e ~as~ of kiiil..IPl" on 
• 

16 - 5-199 1 end i t i s ~t 8 t ed t hRt he i s con tin uo us l y 

wo rkin g in t he C. on st rue t i on Div is i on wi t hout any break. 

Th e ot h e r four Aoo lic -::n ts a lso a re st a ted to h ~ v o been 

initi ~ ll y a,.,ooin ted in t h e Construct i on Division as 

c =!su r. l l a bour s on VArious dRtes ;:-nd to h Av e ae cuired 

temoor .... ry st :::it u s nn 1- 1-1984 . !\ ll of t hem Waye a l so 

bs~n st ~ ted to h av e been r egul a rised on v -,, rio us d Ates. 

• Ho we ve r , vi de the i mo ugn e d order dnt nci 15- 2- 1995 , t h e 

. to t be 0, en Lin e . Th e A ~., l i c · n t s a tt eoe t h ... t t h e ir • 

t r ~n s f e r to t he O'Jen Lin e ~ 5·88 te e i s t ot E:lf t y 

ri rbitr -: ry. Th ey ha ve t <' ken 
tL 
o l ea th :it ,... s evar&l oth er 

parson s who were a l s o wo rkin g • in the Construct i on 

Divis ion Latte r t hc-tn the Applic -.n t 5 ha ve been ret Pin e d 

whereas the Aoo lic .~nt s who ware wo rking from eArli er 

d ates hri v e b een tr ""n sferr ed. f ur t her_.. pt ea15 of t ha 
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1-\no lic ~nts is thr1t t here were srver ;:, l other orojects 

in the ::anstruotinn Divis i nn on which they could h "" ve 

been ~1ccommod 1t ed. 

3 . The Res:Jondent !" h P- v e submitted ~ !::ountPr renly 

been tr .~nsfErr e d to the Oaen Line c:s t he s <nctinned 

~nd there i s 

no wo rk a v nil a ble ;:. t Ma t hura/ '1 gra . The tr ~ nsfe r h ·~ S 

' ll~"t 
b een m ... do with c, view to a void;0 etr enc hm en t ,._ in t h e 

exlge n::ies of service . I t is ::: lso st ~ted he r . • iish 

th?.t the Apolic ants h ei v e bGen tr2nsfe rr9d to the;., ~Q.~-f; 

O fl g:;: ::t iFI g De'J a r t m ent wher e they hold their li eJ '<>nd 

' Dt, 47 oersons hc v~ ~lr eRdy out of so oersons in Gre\'.Jr 

been tr ansferred inc luding the Aa1J lic •nts to the Onen 

Line. I t is further st r:ited t h ... t the L\-,o lic =>nts could 

not h ·"I V £l be en ace ammo d ~t ed on other o roj 1=e ts a s sit her 

requisite st eo f'f i s n lr e ::- dy wo rking on t hese orojects 

or these ;:i re c om in g to the st ~ne of c omo letion o r 

· re not yet s a nctioned. 

4. I h . v e he Prd t he Le -'2 rned Sounsel for the a :: r ties 

dnd ha ve gone thro u gh the olecsdings c ·. refully • 

5 . Th e Resoo ndnrts h 1v e sof'Cific a lly oointed out 

that t he work on 1.1 hich the •'\oolic rtnts were engei ge h a s 

come to a n en d and, ther efo re, in order to a vo id 

retrenchm ent , they h ri ve tr .,nsfnrred them to thAir 

o ·1rent de'.'.l _, rtm en t which i s Ooen Lin e. Thi s 2v erment 

• 

l 
' 
•, 

. '· , ... 



' 

• 

--
l 

.. 

. . 

• 
• 

• 

- 4 -

h as n ot been soecific nlly den i ed in the Rejoinder 

A ff i d e.v i t . I t i s not the c 1Be of the Aoo lic;i::.,..s th...,t 

they must be a llowed to cont inu e on the oroja:tJ; on 

whic h thP.y c. re worl<.ing even tho u gh it ha& come to . n 

end. Th eir on ly c ase i s th 8 t cert ,, in other '.Jer~ons 

who ha ve join ed the Construc:tion Division l e:. ter ha ve 

n ot been tr~n sfe r rBd . This, ho 1Jever, h ns no fo re e 

s ine e the S1Jecif ic a v erm ent~ of the Resoondcnt s · is 

that 47 ou t of 50 Grouo ' D' emoloyees in the orojECt 

st ::> nd tr f.lnsfe r red to the Ooen Lin e . l\s req .., rds t he 

en gc>oement of the ll or:i lic rints on other oroject.s in 

the Construction Oivis i r:J n, the ~es o'.Jn d P.nt s hf.lfe 

2. deau -..tely exol a in e d the re a son s why ~ uch enq/~f}ement 
wr:- s not ooss ibl e . I t i s quite c l ea r th a t t h e on ly 

pJ. ~) f.l.1l . 
a lt =rr:is~ ls" e to~ transfer tt to Ooen Lin e wa s to 

\.. 

a void rF.:tr enc hm e nt of the ;onlic nts . T'ils h~ s been 

.- voided by t h e Resoondent ~ by reo Rtri ,t. ing them to 

I 

t h e p.1rent c r: d re . It i s far the ernolo~'er to dec i de ha1.1 , 

.=! nd where the serv ic rs of the e moloye es ~, h:Ju l d be 

utilised. If i n the exi genci es of servic e £Jnd wi th 

a vi ew to a void retrgnchm ent the Res'"'londent ~ h:ive 

• tr ~nsferred the t\'J"J lic ~nts to t he 0'1en Lin e , thei r 

· ction c ~nnot b e f aul ted on :;ny qro und . Th e on ly 

oo int wh i ch, ho wever , rem a in s · nd which WP. s Rl so 

a r guod by the Lea rn Ed Coun sel of the '1oo lic ~nt i s 

th 'l t the senio rit y of the <\oo lic ... nts shr-:1 11 b e 1ffected 

ser i o usly e s a r esu lt of s u::h tr·nsFer . I t t.ro u l d 
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• 

apoe u r from t he ~ v ermsnts i n the o . ~ . th '3 t .~ 11 t he 

Aoo lic ... nt s ?. re now regul pr em:J l oyees Hnd their li en 

i sm ' i nt!=li ned in the Oo&n Line . If th:Jt be st the' 

qu est i o n of their sen i ority being ._, ff'ected doe:s n ot 

a r i s e • Th e i r s en i o r it y in t he o c- r on t d eo ~ rt m en t i s 

alrea d y det e r mi n ed '1n d their ten ur e in the Construct i on 

Divi s i o n c 2nnot Aff ect su::h s en i or i ty pnsition . If, 

howev e r , they ., re not r egul ::> r oinaloyeas nd a r e yet 

to be sc r een e d and regul ::i ri seJ t he num ber of da ys 
I 

wo rk ed in t heCo nstrust i o n Divi s i on shRll be t.,,ken 

i nto :=ic count f or the ouroose~ of det Prmin :::t i 11n of 

their sen i o rity in the Oo en Line for the 'JUrf'JoSe f 

o f t he i r s:: r e en in g c:: n d r e g u 1 '1 r i s ~ t i nn • 

• 

6 . In vi ew of t h e foregoi n g , the l\o olic2t i on h~ s 

no meri t an d i s di smissed accor din gly . Th e o a r t i es 

Shall b e~ r t heir o wn costs. 
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