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RESERVED 

CENTRAL AOMINISTRAT IVE TRI9UNAL 

ALLAHABAD 9ENCH - -
ALLAH AB AO 

Allahabad this tha - !Lt /h _day of' M~199B. 

Origin,a,l Application No. SeJ Of' 1995 

Hon'ble Mr. O. S. Saueja Mamber(A) 

Sri Gupteshwer Prasad Singh 5/o Late R. M. jingh 

R.O. & P.O. Malowu, Disst. Nalanda • 

••••• Applicant. 

C/A Sri S.K. Dey 

Sri S .K. Mishra 

VER S US -
• 

1. Union of' India, through the Genara l Manager, 

E. Rly, 17 Nataji Subhas Road , Calcutta-I 

2. Tha Divisional Railway Manager, 

E. Rly , Mughalsarai • 

• • • • • • • • • • • • R,spondents. 

C/R Sri A.K.Gaur. • 

ORuER - -

_Hon• bl e l'1r. o.s. Bawaja Member (!;} 

• 

This application has been f'iled seeking the relief' that 

the applicant be paid leave encashment of' 240 days af'ter 

preparing · his leave records rrom 26.02.19~7 to 31.01.1995. 
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(2) 

2 • Tho applicant joined .the Rail~ay Sarvica 

in ~anapur uivision on 26.02.1~57 as Guard and finally 

superannuated on 31.01.1~95 from tha ~ughalsarai 

Oivision-.of Estern Railuay. Th• ap?licant submits 

that ha ~es entitled for tha leava encashmant from 

26.02.1357 for 240 days but only six days of leave 

ancashmant has been given. The applicant f urthar 

sub•its that it is given to understand that la.ave 

record' of the applicant Was missing for which he is 

not responsible and it is ror the respondents to 

ensure the availabilty of the leave dua record. 

Tha applicant further . submits that he never availed 

entire earned leave and tharefoae, there uas enough 

earned leave in his cradit at the time or retirement. 

The applicant made represention on 20.05.1395 and also 

took personal interview with the concerned authoa.ity 

but did not get any response. Feeling aggrieved the presert 

D.A. has been filed on 09.05.1995. 
.. 

3. The respondents have contested the applicants· 

submissions through the counter af'f'idavit. The respondents 
• 

submitsthat the applicant on attaining the age of' retirem• 

uas en~itlad ror only six dat~ leavaon a verage pay and 

accordingly encashmant or six days was paid to the l~pJlil'I 

applicant. Tha respondents further submit 

cation of Oanapur Division and jji setting 

that after 
of 

bifur i-

up the 
" 

~ughalsarai Division, several leave records or the starr 

ware misplaced .. when the recor~ were transfered. In case 

or the applicant, the leave record is availab~ only from 

January."1978 to 31.01.199! and leave record · for tha 
• 

earlier pariod from 26.02.1997 
to 

to l 1 • 12 • 1 97 7 I not 

available. The respondents rurthar submit that the lava 

account of the appl)icant h~ 3 been properly maintaine_r;f)frora 
01\, N~ '<l__ of !Le_ ~~ ~ 

January 1978 and forsuch staff I •1a1•111 whose record 
A " A 

~as misin~, a decision haa been taken that the leave in 
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(3) 

credit should be taken as zero in t~rms of the chief 

personnel orfieer's letter dt.12.5.89. In vieu of 

these racts
1 

the respondents plead that the O.A. 

is miscancievad and therefore, the applicant is not 

entitled for the relief prated far. The respondents have 

also •aJ'osed thel'Yipplicabion staAl:!U" ~ highly time 1 '1iiil 
A /lcM-~ ~ 0"1 

barred andAdaserve~s to be dismesssd ~ this ground alone. 

4. ••••?he applicant had filed rejo,nder i .. liiillll 

affidavit controverting the submissions of the 

rsspondants made in the counter affidavit and raitraiting 

the Qrounds taken in the O.A. The applicant has. again 

emphasised that tha laava record uas ro be maintained 

by the re9pondents and applicant could not be penalized 

by taking the leave in credit as zero. 

s. I have heard Shri S.K.Oey, learned counsel ror 

the applicant and Shri A.K.Gaur, learned counsel for 

respondents; The argument advanced have been carefully 
. 

considered and material on record has also been perused. 

6. Fram the rival averments following salient 

facts are noted ; 

(a) lt is admitted fact that leave record of 

7 

the applicant for the period from 26.2.57 to 31.12.77 
was missing and the leave record has been maintained 
regularly from 01.1.78 till the date of retirement 
and available with the respondents. 

' 

(b) As per the respondent~, the leave due in 
credit of the applicant at the time of retirement 
was 06 ~ays only while the applicant claims that he 
was entitled for full leave encashment of 240 days. 

With the abw e admitted facts, the two 

questions which are involved in the present O.A. are, 

balance as on 01.1. 78 as 

• • • • pg4/- ") • 

(a) Whether taking of lea~e in I . 
•• 
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aero in terms of Chief Personnel Officer's letter dated 

2~.9.89{C.A.-l) is.-sustainable, (b) If (a) is not sustain­

able whether the applicant is entitled for leave enc~sbiaent 

of 240 days <is claimed by him. 

7. Taking the first question. I have care-

fully gone through the order dated 25.9.89. The order 

simply says that in respect of the staff where the leave 

record for the period before 1978 is missing, the leave 

record may be recastea taking the balance as zero. The 

letter does not show any authority under which such a 

directive has been issued. fhe letter is silent whether 

there is any authority of the Railway Board in giving 

these direction$. The respondents in the c ounter-af fidavi t 
<.d,o 

have , not brought on record any rules which have been laid 

down by the Railway Board wi~ regar~ to re-casting of 

the leave record ~ the s~ has ie•n found missing. 
~ 

AS indicated by the applicant,~I fully endorse• that it 

is incumbent on the part of the respondents to maintain 

the leave record and to ensure its availability. Iocase 

the leave record is missing, the employee cannot be penal-
. 

ised for the same for no.tf ault of his. Keeping these facts 

in view, I find that the order passed by the Chief Personnel 

Officer, directing to take the balance as zero for re-casting 

the leave record, is ~nfair, unjust and arbitrary. 

Therefore, the action taken by the respondents to recast 

the leave record with zero balance on 01.1.7& is not 

sustainable. 

Having recorded finding above. the second 

question for consideration is whether the applicant is 

entitled for 

earlier, the 

• 

full encashment~~40 days. AS indicated 

responcten~ have ;he leave record available 

••••• po.5/-
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from 01.1.78 till the date of retirement and the same 

has not been refuted by the applicant. • AS per the 

record maintained from 01.1.78, the total leave in 

balance on the date of retirement was only 06 days. 

with this factual situation, to allow the applicant 

leave encashment of 240 days, it is obvious that leave 

in balance on ~.l.78 should have been 234 days. This 
'7 bM~ 11v ' 

al•o me~tioned that even in 1978, the maximum leave which 

could be accumulated, was 240 days. · Both the applican t 

as well as the respondents could not indicate as to what 

was the ma-x.tmum leave which could be allowed to be 

accumulated in 1978. The learned counsel for the res­

pondents vagule~ indicated that the earlier leave was -..a.~ 

~ k. acct.1Dulated ~ 180 days which was subsequently amended 
I 

to 240 days. Keeping this in view, the applicant can 

have the leave in balance maximum to the extant permitted 

to be accumulated on 01.1.78 as per the extant rules 

applica9le at that time. However, allowing the maximum 

permissible leave to the applicant wour9 mean that the 

applicant was not availang the leave.~y. ~uch pre-

woula be not just and fair. It would be, 

t e, reasonable if the trend of the leave availed 

by the applicant during the 5 years period from 01.1.78 

is 'ascertained and based on thi s trend the leave in 
..I 

balance on 01.1.78 coulu be worked out. Keeping this 

in view
1
it is copsiaered expedient to laid down the 

following directions; 

•The average leave availed for a year during the 
• 0/\.. "'~ 5 years period from 01.1.78 to be worked out. 

oven-~ ,... 
Based on this 1veiy leave availed per year, the 
leave account will be recasted from 26.2.57 to 
31.12.77. lite balance as on 01.1.78 shall be 
arriv~d at. This ba:ance will be subjec~to 
the limit of the maximum permipsible perio~ 
which was allowed to be accumulated 

as per the 
~ 6 • •.pg. V-
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extant rules in 1978. Th~pplicant will be 
entitled for the leave encashment for the balance 
so arrived at as per the airections indicated 
earlier. The compliance of this order shall be 
done within a period of 3 months from the date 
of receipt of this order. The.c0py of the leave 
record as recasted, shall be furnished to the 
applicant. 

The plea of the respondents that the 

application is barred by limitation is not tenable if the 
• 

facts of the case are considered. The applicant has been 

paid the settlement dues on 01.2.9~ and he made a represent­

ation for non-payment of full leave encashment on a:>.2.95. 

The present O.A. has been filed on 09.5.95 and, therefore, 

the application is within the limitation period. The 

respondents perhaps have made ~his plea on the presumption 

that the applicant has sought his leave record to be recast 

from the period from 26.2.57 onwards. This presunption is 

far-fetched as the~applicant could ~now only when ~i~ days 

of leave encashment was paid that something was wrong with 

his leave record. 

10. The O.A. is allowed partly al 1>Rg~th the 

directions as contained in para-8 above. mo order as to 

costs. 

~~ \ , 
Memeer 

/M.M./ 
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