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RESERVED

CENTRAL _ ADMINISTRATIVE __ TRISUNAL

ALLAHABAD SENCH

ALLAHABAD

Allahabad this the __ Uk _':_day of Hf‘_{? 1998.

Original Application No. 583 0Of 1935

Hon'ble Mr. D. S, Baveja _ Mamber (A)

Sri Gupteshuer Prasad Singh 5/o Late R. M. 2ingh

R.0. & P,0. Malowu, Oisst, Nalanda.

esesessApplicant.

C/A Sri S.K. Dey

Sri S.,K.Mishra

i i Union of India, through the Genera 1 Manager,

E. Rly, 17 Netaji Subhas Rpad , Calcutta-I

2, Tha Oivisignal Railway Manager,

Es Rly , Mughalsarai.

-.-;-..-..'.Rgspﬂndﬂntﬂu

C/H Sri R.K.Gaur.

_OROER

_Hon'ble Mr, D.S.Bawve ja _____Member ;gg
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This application has been filed seeking the relief that

the applicant be paid leave encashment of 240 days af'ter

preparing his leave records from 26.02,1937 to 31.01, 1395,
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2% The applicant joined the Railway Service

in Janapur Oivision on 26,02,1357 as Guard and finally
superannuated on 31,01,1335 from the Mughalsarai
Division of Estern Railuay; The applicant submits
that he @es entitled for the leave encashment from
26,02,1357 for 240 days but only six days of leave
encashment has been given., The applicant further
subd@its that it is given to understand that laave
recordsy of the applicant wWas missing for which he is
not responsible and it is for the respondents to
gnsure the availabilty of the leave dus record.

The applicant further submits that he never availed

entire earned leave and therefo®e, there was enough

garned leave in his cradit at the time of retirement. ‘/

The applicant made represention on 20.05.1335 and also -
took personal interview with the concerned authomity

but did not get any response. fFeeling aggrieved the presert
0.A. has pbean filed on 09,05,1995,

3e The respondents have contested the applicant;
submissions through the counter affidavit., The respondents
submitsthat the applicant on attaining the age of retirém#l
was entitled for only six days leaveon average pay and
accordingly encashment of six days was paid co the 333313383
applicant., The respondents further submit that after bifuri-
cation of Danapur Division and &@a@ setting u&fﬁha

Mughalsarai Division, several leave records of the staff

ware misplaced s when the recordyvere transfered, In case

of the applicant, the leave recerd is available only from

Jamuary 4978 to 31.01.1998 and 1leave record ' for the
garlier pariod from 26,.,02,1987 toc 21.12,1977 t-l?@'nut:
available, The respondents further submit that the leva
account of the appllicant has been properly maintainaﬁlfrum

on ivoveol, X of A &ql«c -
January 19?Bﬂand Forsuch staff @ @R33IBAR? whose record

Jas misiny, a deciainn hadl been taken that the leave in
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credit should be taken és zero in terms of the chiaef
personnel officer's letter dt,12,5.89. In view of
these ractQ,tha respondents plead that the 0.A,

is misconcieved and therefore, the applicant is not

entitled for the relief prayed for. The respondents have

(5 an
also ;tup%sed tha@applicahiun atardd By highly time 882338

jﬁﬂbﬂfﬂL oh .
barred andhdaseruega to be disméssed t® this ground alone,

4. 3888 The applicant had filed rejodnder ap3233a83a8a
affidavit controverting the submissions of the
respondents made in the counter affidavit and reitraiting

the Grounds taken in the 0.A. The applicant has again

by the respondents and applicant could not be penalized
/

by taking the leave in credit as zero. SR

S I have heard Shri S.,X.Dey, learned counsael for
the applicant and Shri A.K.Gaur, learnad counsel for
respondents, The argument advancaed have been carefully

considered and material on record has élso been perused,

6, Fram the rival averments following salient

facts are noted ;

{a) It is agdmitted fact that leave record of

the applicant for the period from 26,2:57 to 31.12.77
was missing and the leave record has been maintained
regularly from 0l.1.78 till the date of retirement
and avallable with the respondents,

{b) As per the respondents, the leave due in
credit of the applicant at the time of retirement
was 06 days only while the applicagnt claims that he
was entitled for full leave encashment of 240 day s.

With the abwe agdmitted facts, the two

questions which are involved in the present Q,A

are,
(a) Whether taking of laaEr

in balance as on O0l.1.78 3s
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emphasised that the leave record was fto be maintained ,F
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aero in terms of Chief Personnel Officer's letller dated
25,9,89(C.A.=1) isesustainable, (b) If (a) is not sustain-
able whether the applicant is entitled for leave encashment |

of 240 days @s claimed by him,

i Taking the first question, I have Care=-
fully gone through the order dated 25.9.89. The order
simply says that in respect of the staff where ihe leave
record for the period before 1978 is missing, the leave
record may be recastea taking the balance as zero. The
letter does not show any authority under which such a
directive has been issued, [he letter is silent whether
there is any authority of the Railway BOard in giving
these directions, The respondents in the c ounter=affidavit
hav:%;ot brought on record any rules which have been laid
down by the Rallway Board wi regard to re-=casting of

U [
the leave record th;e the SEZB has=—been found missing,
AS indicatea by the appliCan:Tfi fully endorsed that it t
1s incumbent on the part of the respondents to maintain
the leave record and to ensure its availability. Incase
the leave record is missing, the employee cannot be penal-
ised for the same for noifault of his, Keeping these facts
in view, 1 find that the order passed by the Chief Personnel k

|

Officer, directing to take the balance as zero for re-castingf
the leave record, is wunfair, unjust and arbitrary, [
Therefore, the action taken by the respondents to recast
the leave record with zero balance on Ol.1.78 is not

5U$tainabl2.

8, Having recorded finaing gbove, the second
question for consideration is whether the applicant is
entitled for full encashment of 240 days. AS indicated
: A
earlier, the respon i
’ espo dant@ have R:he leave record available
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from Ol.1l.78 ti1ll the date of retirement and the same

has not been refuted by the applicant, As per the

record maintained from Ol.l.78, the total leave in .
balance on the date of retirement was only 06 days.

with this factual situation, to allow the applicant

leave encashment of 240 days, it is obvious that leave

in balance on ¢l.1l.78 should have been 234 days. This
a-ilo mm;E that even 1n 1978, the maximum leave which
could be accumulated, was 240 days.- Both the applicant

as well as the respondents could not indicate as to what

was the maximum leave which could be allowed to be

accunulated in 1978, The learned counsel for the res-

pondents vagulebf indicated that the earlier leave was albied

accumulated‘i? 180 days which was subsequently amended
to 240 days. Keeping this in view, the applicant can
have the leave in balance maximum te the extant permitted
to be accumulated on 0l.1.78 as per the extant rules
applicable at that time, However, allowing the maximum
permissible leave to the applicant wo:ZZﬁéean that the

applicant was not availing the leave. Y. uch pre-

sumptiog woula be not just and fair. It would be,

t e, reasonagble if the trend of the leave availed

by the applicant during the 5 years perioa from 0Ol.l.78
is ascertained and based on this trend the leave in
balance on 0l.1.78 could be worked out, Keeping this

in view;it 1s considered expedient to laid down the

following directions;

“The average leave availed £E£ﬂﬂdzear during the
© years period from Ol.l1.78 to be worked out,
: . over

Based on this ivegt'leave availed per year, the
leave account will be recasted from 26.2.57 to
31,12, 77, e balance as on Ql.1.78 shall be
arrived at. This balance will be subject to
the limit of the maximum permissible perigy
which was allgwed to be accumulated as per the
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extant rules in 1978, Theapplicant will be
entitled for the leave encashment for the balance
so arrived at as per the directions indicated
earlier. The compliance of this order shall be
done within a period of 3 months from the date
of receipt of this order. Thecopy of the leave

record as recasted, shall be furnished to the
applicant,

9 The plea of the respondents that the

application is barred by limitation is not tenable if the
facts of the case are considered. The applicant has been
paid the settlement dues on 01,2.95 and he made a represent-
ation for non-payment of full leave encashment on 20.2.95.
The present O,A. has been filed on 09.5.95 and, therefore,
the application is within the limitation period. The
respondents perhaps have made this plea on the presumption
that the applicant has sought his leave record to be recast
from the period from 26,2,57 onwards., This presumption is
far-fetched as theaapplicant could Rnow only when Six days

of leave encashment was paid that something was wrong with

his leagve record.

10, The O,A. is allowed partly aloniiith the

directions as contained in para-8 above. o order as to

costs,
At
Member )
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