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Ce.JTRAL Al)v\INISTRATIVE TRIB~AL, 
AL~ B~CH, 

AP· 

o~ted : ALLahabad On this ']_j oa y of oecember96 • 

CORAM: Hon•ble Mr. 5.0as Gupta, AM· 
Hon•ble Mr r.L.Verma, JM. 

ORIGINAL Af PLICATION NO; ~l OF 1995$ 

LalJi son of Sri Thakurdin, aged about 
39 years resident of village and post 

9ffice Bisauna, district: Allahabad • 

At present working as Extra-oepartmental 

Branch Post Master, Bisauna, dist~ict: 

Allahabad. - -- Applicant. 

( C/A;Sri R.P.singh.) 

vs. 

l.Uni on of India, thro..Jgh its Secretary, 

Ministry of communication Dak Bhawan, 

New oelhi. 

2. Director Postal Services, Allahabad. 

3. senior Superintendant Of Post Offices, 

Allahaad. 

4. Post Master General Allahabad. 
• 

C/A: ( ~hrough counsel Sri - •• Respondents • 
~ . . ' . 

.;J ..... 

Sri Vikram Gulati. 
Sri Amit 1thalekar. 

·ORB ER: 

By:( Hon'ble Mr s.Oas Gupta, A.M.) 
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2. 

Lhder challenQe in this O.A. filed lh4er Sec. lCl of 

theAdrninistrative Tribune ls Act, 19AS is a notice da te d 

2A . 4 .19<1.:> by which,, the services of the aprlicant, \•Jho 

v.•as arpointed as Sxtra OP.partmenta l 3ranch Post Master 

(EDBPM) in the branch post office at Bisauna was souqht 
to be t t? rminated on the expiry of a perioi:J of one month 

frQn the date of s~rvice of notice. By lf'nY of re lief, 

the apr licant has prayed that the afore said not ice be 

qua shad with all the benefits and the privileges of 

c O"°ltinu ity of service beinq qiven to him. 

2 . The fa cts averred in the 0 .A. are that the post 

of EDBPM at Bi sauna, i.n the di.strict A lMhabad fe 11 

vaca~t and r e spon1ents requested Employment Exchange 

Allahabad to snonsor the na~es of the suitabl~candidates . 

Acc ording to the applicant. f our names including his 

own name was sponsorea by the Employme nt Exchanoe . 

After scrutiny and verification and also after 

considerjng the merits of the cand idates . the ar-rlicant 

wa& selected for the post and an appointment letter 

<lated 27 .4.1993 y:as issued in r e sponse to which , he 

took charge of the post on 13 .5, 19·93 . It is stat~d that 

since tben, he had bee n working without any cO'Tl p laint 

by the superior authorities and by the gene ral public. 

Yet, the impuqned n otice dated 20.8 .1905 wss i ss1J08 

seelcinq termination of his service after expiry of the 

pe ri od of one month fran the date of receipt cf the 

same. Th is notice has been cha ] lenqed by the applicant 

on tha qround that the post on which the arplicant 

was holdlng was neither abolisheQ, nor uparaded and 

that before issuinq the aforesaicl notice of termination 

of his service , he v1a s not qive n any opportuni tv·. 

if!p_, • 
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3. In the first Counter affid .evit filed on be ha 1" 

of the res~ondents by Sr1 Shyam Dhari, Senior Superintend­

-ant Of Post offices, Allahabad it was submitted that 

initially, only two cand:l.date s were s ponsored by the 

Employment Exchanqe. Since inaccordance w.lth the rules, 

at least 3 candidates are to be sponsored an ODe n 

advertisement was ifisued on 4.1.1903. Fi ve candidate s 

including the applicant app.lied in response to the 

advertisement, Out of these candidates, the applicant 

be 1 on qed to the Scheduled ca st~ commun ity which is a 

preferential cataqeory. He had obtained 49.2n marl<-s in 

the Hiqh School Examination and since he had f u lfi ! Jed 

a 11th \~ otrer conditions e liqible for t.he post of EOBF~A 

he ,,.,,asgiven preference over the others and ~1as appointed 

on the post . However, on review the Post f\1.a ste r Genera 1, 

Allahabad f ound the appointment Of the app 1 ican-t 

irreau lar and cancelled his appointment f oil.lo...,,ing which, 

the aoolica nt \.vas serve d with the )rnpuaned not.ice for 

termination of his service un -ie :r tiu le 6 (a) of Extra -

Be pa rtmenta l Aqents {Contract and Service),Rulesl96'1 

(hereinafter referred to as the 'Rules '. }.Tnis Counter 

aff i davit also indicates reasons for termination of 

-the arplicant ' s services by stotirig that t he ~oplicant 

did not possess lande rl property . It , .... as further -

indicated that a r e view was undertaken by theDire ctor 

Of Postal Services (D.P.S),Allahabad in the office Of 

Post rAast P. r Gene ral, Allahabad on receipt of the 

r epresenta ti on frcm on7 Sri Rajendra Kt.mar Yadav, ar:iainst 

t ha appointment of the ar.'J"' licant as EDBPM. The anp l i cant 

filed rejoinder affidavit and reiterated his contentions 
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inO.A., and denied the contentions of the r e s ponde nts 

in the c ount~r affidavit that he d id not have any 

la nd~d pr ope r t y. Ha e nclosed a sa le-deed to ind icat~ 

that he wac; in possession of a p iece of land . 

4 . The responde nts thereafter. filed another 

Counte r affidavit throuah Sri R .S . ·yrada , Assistant 

Director Postal Services, Allahabad . In this c ounter 

affidavit~ the reason for hohiiog the app licant •s 

appointment as irreqular was specifically pointed 

out . It v.1as s ubmitted that the aoplicant •s inc one 

wa sfrcxn Dai ly Vlages. Such inco.ne could not be consid~red 

ade quate for tri_e pur poses qf tha a ppointment t o th e 
"": k,... el~"'-(..(. ~ !'-= 

po st of EDBPM., b let te r dated o . 3 . ~903 , iss ued by 
"-' 

the Chief Post ~ft.aster Generai , a c opy of which was 

pla c ed as (annexu r e CA-1),. ft v~a s f urt her stated that .,... 

the matter was e ncuir e d throuqh tha Assistant Superinten~­

- ant Of Posts , ·who i n his re port dated 6 . 4 .1oc3 [a copy 

o: the report is Annexure (cA.- IIJ] state d that the arp licant 

did not have any l a nded pror-erty , or any other immovable 

property. Only source Of i.ncone was Daily wages and 
~u 

tr.rough tuiti o~s ',.<-,.Such inccme cannot be treated as 

income for the purposes of appointment of EDBP~1 

" t., terms of the aforesaid letter of t he C.P. M.G• DFS, 
~ 

~ho re viewed the a rpointruent, cancelled the app1intment 

of the a pp licant. In a furthe r r.ejoinder affidavit 

filed by the applicant, it was reiterated tha t the 

applicant poss~ssed lancle d property,. ~n supnort of 

which, he f iled a c opy of the sale-deed with the 

Parlier rejoinder affidavit . 
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5. \Ve have heard the li?arned counse 1 fer both the 

parti~s and perused therecords . There is no dispute 

that the applicant - was one of the candidates, \'11ho 

a pp lied in response of an open advertisement and 

having been considered to have fulfilled all the 

~ ligibility crite ria for the appointment Of EOBPM, 

he \~:as se lect~d for the Rost in the preferentia 1 

cat age ory of scheduled caste candidates. Subsequently, 

~owever, on rev-iew of the app ointment filed, the DFS 

noticed that the applicant's inc ome wa s fron tuition 

and daily wages and that he did not poss~ss any landed 

pr:operty, or any immovab l~ property. It vJas therefore, 

con cl1Jded that he did not have any adequate source of 

inc one as required f or the purpose of h old i nq the 

office Of EDBPI\\. Th~ r e-fore, his a pp ointment was 

considered to be irregular and he nce, car:celJe~ by 

DPS • The qua st i on which t. he r e f ore , fa l ls for tik r 

consider-3tion is whether tre alleged irregularity 

shall justifj cance 1 lation of the aprointment of 

the applicant and the consequent issue of terminat i on 

of his service without giving any opportunity. 

6 . Rule 6 (a) of the Rul~s proVide s that the 

services of Extra De partmental &n~loyee, who has 

already :r;endered rnor e than 3 yea r ' s continuous service 

from the date of his appointment sha 11 be liable to 

terminati on at any time by a notice of one month by 

the Appoint i ng A\Jth ority. It can be ~asily seen that 

th i s ru~ is sonewh3t analogous to the rule 5 of the 
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Central Civi 1 Service ( Temporary Service }Rules , 1965 

Thus , the termination of tr.e service of an employee 

l.hder rule 6 (a) of the Rules is in the nature of 

simplicitor discharqo. Departmenta 1 instructions 

be lov..i the rule indicates that no r ?asons should be 

indicated in the order of termination of service . 

Ho....ever , it has been stated that the t Prmination of 

the service under this rule may normally be considere 

- d only in th~ case of unsatisfactory service, or 

for administrative reasons unconnected with the 

conduct . 

7 . From the av~rments made WI;' could not discern 

anything to indicate tha t the applicant ' s services 

v,•ere found unsatisfactory , or that his conduct v-Jas 

inany way revrehe nsible . Therefore, terminati ·::>n of 

t he applicant ' s services must be for reasons 

unc orinected with his conduct . The respondents 

themselves have disclosed the reasons in their 

second counter affidavit filed by the Assistant 

Director Postal Services . It appears therefro.n that 

the ca nee l lat i on of hfs appointmeht 't.'CIS due to the 

fact that the DPS found t hat he did not have an 

ad.equate source of inc one in the circumstances which 

have already been ind ica t~d {supra ) • 

8. The extent Of J:.·wJ~ rs of t.,~ conpetent authority 

in terrninati onq the services of an ED Employee unce r 

Su le 6 of the EEO (Conduct and service) Ru ).e, 1964 

has been subjectsd to judicial scrutiny in numerous 

cases. The decisions qiW;n by various courts and 

benches of the Tr1bunal do not a ppear to be ~,holly 

consist~nt with regard to the nature of po.ve~·s 

~ 
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vested in the conpetent authority under this Ru le. 

In f act, inviev" of this, this Bench has already made 

a raference of this matter for an authoritative 

pronouncement by a larger bench. HoWever, on pe rusa 1 

of the various decisions one could say that if the 

irreaulatity is such as t~oulcl rend~r the aopointment 

void ab-initio , the appointment its~ lf can be cance 11.ed 

and th~ services of the employ~e can be terminat~d by 

a simplicitor orrler without giving ~ ny opportunity 

to the employe e to sho.-.r cause. If, however, there is r\O 

patent irregularity in the appointment , the pri'"lciples 

of natural justice would dictate that the ter1!lination 

of the se rvice s of the ernployee is d0'1e only after 

affording a proper opportunity to t he employee to 

sh OtJ ca us-9 un1=s the termina tion of service is on 

account of unsat i s factory performance, in which c ~ se, 

the order Of t~rmiriati on would amoont to discharge 

simp licite r . 

9 . We have seen frcm the anne xures to the pleadings 

that the applica~t was appoihted by a letter dated 

27.4 .1993. By that time, a report of the Assistant 

Sup~ rintendant Of Posts da ted 6 . 4 . l9G3 'I/as already 

available to the arr' ointing a uthority . The appointi.ng 

authority did have kno,..rledge that the a pplica nt's 

income v•as frcm giving tuitions and by workinq as­

dai l y wager. They ho..-.oever , must have cons i dered 

the me ans of livelihood as adequate and there f ore, 

selected him and appointed him on the p ost of 

!:.DBPM. 

. . 
~ i . 

10. Section-III of the Rules lays down ins tructions 

gove rning method of recruitment of Extra departmental 
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empl oyees. One of the criteria for the app nintment on 

!Post -lf EOORtt i :s t 'tnat a c andidate must bave adequate 

r!eans of lilve liho1')d. Even if, therefore . a candidate 

fulfi l l s a l l the othe~ c ri t eria i nc l uding educat i ona l 

q Jali r icati~n s , he can be r e jected on the g r~~nd that he 

does not have adequate means of livelihood . Th ese i ns+ruct­

-i ~ns which have been held to have stat~tory force of l aw 

in the matt er of rec ruitment of Extra-Depar t ment al Agents 

by a f u ll benc h of the Tribuna l i n the case of 

1 S. Rungaraya.A(u~ vs . Sub-Divisiona l I nspec tor (Posta l) 

and :>thers ' (1995) 30 ATS 473( fB) do not specify as t o 

what should be the measure1 of adequacy in t he ma t t er of 

mea ns of l ivelih0::>d . It has no\w-1here been 
that the possess i on of l anded property i s 

stated therei n 
a sine cua non 

• 

J f adeq uate means of li ve lihood . However. we have also 
seen t hat C .P .M.G. , J .P .Circle , Lucknow issued a 

clarificati ~n i n this rega rd t h r~~gh his l et ~ er d~~ ed 

9 .3.1993 . It wa s stated therein that the inc ome fr om 

Daily wages sho'.Jld not be treat ed as ir:came f or the 

purp0se f o f t he appointment o f EDBP~.1 also i ndicating 

rea-;">ns f0r t ;-·'.: ing s·.ich a stand . This clarificat i on of 

C .P.r,:G i s in "tf-ie natu re of executive instruct i ')ns and 

since this does n0t f ind a pa lce i n sec . III of the Rules 

in whic h, the exe~utive i nstruct i ons i ssued by 

D.G. Posts are compiled, we car.not h o l~ ~he: t he a : oresaid 

i ns t ructions i~ sued by C .f .M.G would have the f orc e of 

stat ut ory l aw and that .j:n. cont raventi on of s uc h 

ins t ructions ~ would make the appointment ab-initio 

void . In any cas e , the Appointing A1.1thori t y had in 

his poss ess i on all the materia l s relating to the s::>urce 

of inc ome of 
c onsidered fit 

the appli cant at the t i me he was 
f or th e post. Therefore , We do 

cons i dered 

not see 

any patent i rregu l arity in t he appoin tment of the 
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applicant as wou ld render it liable to carcellation 

without any opportunity to the appointee. 

11. ~·Je have als o noticed that the appointment 

was cancelled by the DPS on a review. In the case o~ 

' Ama r Singh vs. Union of Indi a and Others ' 1995( l) ATJ 64 
Chandiga rh Bench of t he Tribunal inter alia he ld that 
the appointtng~authority being seni~r Superintendant of 
Post offices, an authority administratively hi1her than 

the a~point ing auth0rity had no powers of review in the 

matter of app ointments made by the a ~p oint ing a uthority • 
.., 

This propositi on of l aw was also propounded by the F~ll 

Bench of Hyderabad bench of the Tritunal in the case of 

'A ,Ambuja kshi. vs. Union Of India and Others' in 0.A. 

No . 57/ 91. This principl e of the law has been c onsistent­

- ly f 'J ll owed by severa l benches including Allahabad Bench 

~ f the Tribunal. The r espondents have specifically 

admitted that the appoi ntment was r eviewed by DPS ea rlier. 

After cancellat i on of the app~intment, notice i ssued by 

the a1--poi nting authori ty "''as c onser;--uenta l action. The 

cancel la tion o: the apl-' oi ntment wa s actually mad e b}' t he 

In vi ew o f the prin :: iµles of l a•:v as indica~ed 

above , the act i on of the DP3 in reviewing and cancel l i ng 

the appointment of the ap~ licant i s wh ol ly irre~ular . 

Therefor e , the consequent notice of terminat i on of the 

service of the applicant which proceeded on an irregular 

on the part of DPS cannot als o be s ustained . 

12. In view of the f oregoing , the i mpugned notife 

dated 2a .4 .199e is quashed . An i nterim order was ~ ranted 

at the time of admissi')P . Presumably, the ap plicant 
was wor kina on the pos-':: of EDBP~\ by virtue of i nterim 

order . If so, t~e applicant would continue to hol d 

the p')st -J.f EDBPl\1 until hi<; superanruati on.unl ess his 

services are earli er termi nated i n a l awful manner . 
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ln case , however , his services were terminated , he 

shall be r einstated forthwith on the post of E!JBPM and 

he shall be deemed to havffe c ontinued on the post d~ring 
~ 

the int erveti :tng · pe ri od as ,t, his s ervic es were never 

terminated . He shall, "owever, not be paid back- wages . 

The partios shall bea~ t~eir own costs . 

A/.1 . 

• 

Rt;/ 

l 

1. 

• 


