Reserved.
CENTRAL ADMINISTRATIVE TRIBWNAL,

ALEiZﬁEAD B€NCH.

Dated : AlLLahabad On this )9 Day of Decemberd6.

CORAM: Hon'ble Mr. S.Das Gupta, AM.
Hon'ble Mr T.L.Verma, JM.

ORI PLICATION NO; 501 OF 19993

LalJi son of Sri Thakurdin, aged about
39 years resident of village and post

Pffice Bisauna, district: Allahabad .
At present working as Extra-pepartmental

Branch Post Master, Bisauna, districts

Al lahabad. - - Applicant.
( C[&;Sgi E:E'Singh.) ,
|

Vse J'

l.Union of India, through its Secretary,

— = ¥

Ministry of communication Dak Bhawan,

N g v -

New pelhi.
2. Director Postal Services, Allahabad. 3
3. senior Superintendant of Post offices, Q‘
i
4. Post Master General Allahabad. S
C/A: (Ihroagh counsel Sri-— o Respondgnts. }
Sri vikram Gulati. !
Sri Amit gthalekar. |
ORBER:
!
By:( Hon'ble Mr s.Das Gupta, A.M.) /
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Under challenge in this O,A. filed Uhder Sec. 19 of
theAdministrative Tribunals Act, 1985 is a notice dated

28.4,199% by which, the services of the aprlicant, who
was appointed as Extra Departmental Branch Fost Msster

(EDBPM) in the branch post office at Bisauna was sought
to be terminated on the expiry of a period of one month

from the date of service of notice, By way of relisf,
the aprlicant has prayed that the aforesaid notics be
gquashad with all the benefits and the privileges of

continuity of service being given to him,

2. The facts averred in the O, A, are that the post
of EDBPM at Risauna, in the district Allahabad fell

vacant and respondents requested Employment Exchange

Allahabad to sponsor the names of the suitahlecandidates,

According to the applicant, four names including his
own name was sponsored by the Employment Exchange,
After scrutiny and verification and also after
considering the merits of the candidates, the applicant
was selected for the post and an appointment letter
dated 27.4.1993 vas issued in response to which, he
took charge of the post on 13,5,1993, It is stated that
since then, he had besen working without any complaint
by the superior authorities and by the general public,
Yet, the impugned notice dated 20.8.19% wss issyed
seaking terminaticn of his service after expiry of the
period of one month from the date of receipt cf the
same, This notice has been challesnged by the applicant
on the ground that the post on which the arplicant

was holding was neither abolished, nor uporaded and
that before issuing the aforesaid notice of termination

of his service, he was not given any opportunity.
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3. In the first Counter affidavit filed on behalr

of the respondents by Srl Shyam Dhari, Senior Superintend-|

-ant Of Post offices, Allzhabad it was submitted that
initially, only two candidates were sponsored by the
Employment Exchange, Since inaccordance with the rules,
at least 23 candidates are to he sponsored an oven
advertisement was issued on 4.1,1993, Fiye candidates
in¢ luding the applicant applied in response to the
advertisement, Out of these candidates, the applicant
helonged to the Scheduled castel community which is a
preferential catageory. He had obtained 49.2% marks in
the High School Examination and since he had fulfilled
all the other conditions eligible for the post of EDBEM
he wasgiven preference over the others and was appointed
on the post, However, on review the Post Master General,
Allahabad found the appoeintment of the applicant
irreqular and cance lled his appointment following which,
the applica nt was served with theimpuaned notice for
termination of his service under rule 6(a) of Extra-
Bepartmental Agents (Contract and Service ),Rules 104
(hereinafter referred to as the 'Rules'.,].THis Counter
affidavit also indicates reasons for tarmination of

the arplicant's services by: stating that the anplicant
did not possess landed property, It was further -

indicated that a review was undertaken by theDirector

Of Postal Services (D,P.S),Allahabad in the office of - .
Post Master Ceneral, Allahabad on receipt of the
representa tion from ona Sri Rajendra Kumar Yadav, aaains
the appointment of the arplicant as EDRFM, The anplicant

filed re joinder affidavit and reiterated his contentions
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in0,A,, and denied the contentions of the respondents
\(, in the counter affidavit that he did not have any
landed property. He enclosed a sale-~deed to indicats

that he was 1n possession of a piece of land,

4. The respondants thereafter, filed another

Counter affidavit through Sri R.S.Yada, Assistant

Director Postal Services, Allahabad. In this countar
| affidavit, the reason for holdiag the applicant's
appointment as irreqular was specifically peinted
out. It was submitted that the avplicant's income

wasfrom Daily Wages . Such income could not be considered

B adequate for the purposes of the appointment to the
X Ve a ety Rt wadd 4
post of EDBPM,R? letter dated 9.3.]1993, issued by
the Chief Post Master Genera}), a copy of which., was
placed as(annexure CA-1), I‘t was further stated that
the matter was encuired thrcugh tha Assistant Superintend-
—ant Of Posts, who in his report dated 6.4.19'33.[3 copy
' 0f the report is Annexure (O"\-Ilj stated that the applicant
*[‘. did not have any landed property, or any other immovab le
|L1 property., Unly source of income was Daily wages and
through tuitions .P,Etf.:ch income cannot be treated as
i income for the purposes of appointment of EDBPM

| r
1 {n terms of the aforessid letter of the C.P.M.GbDFS,

who reviewed the appointment, cancelled the apporintment
of the applicant. In a further rejoinder affidavit
filed by the applicant, it was reiterated that the
applicant pogsessed landed property, &n support of
which, he filed a copy of the sale-deed with the

parlier rejoinder affidavit,
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Be We have heard the lzarned counsel fer both the

parties and perused therecords. There 1is no dispute
that the applicant- was one of the candidates, who
applied in response of an open advertisement and
having been considered to have fulfilled all the

e ligibility criteria for the appointment of EDBPM,

he was se lacted for the post in the preferential

catageory of scheduled caste candidates, Subsequently,

however, on regiew of the appointment filed, the DFS
noticed that the aprlicant's income was from tuition
and daily wages and that he did not possess any landed
property, or any immovable property. It was therefore,
conc luded that he did not have any adequate source of
income as required for the purpose of holding the

of ficeof EDBPM, Therafore, his appointment was
considered to be irregular and hence, cancelled by
DFS., The question which therefore, falls for pur
consideration is whether the alleged irreqularity
shall justifg cancellation of the appointment of
the acplicant and the consequent issue of termination

of his service without giving any opportunity,

6, Rule 6(a) of the Rules provides that the

services of Extra Departmental Employee, who has

3 lready rendered more than 3 year 's continuous service
from the date of his appointment shall be liahla to
termination at any time by a notice of one month by
the Appointing AUthority, It can be easily seen that

thig rule is somewhat analogous to the rule 5 of the

e
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6.

Central Civil Service ( Temporary Service JRules, 1065

Thus, the termination of the service of an employee
tT“‘ Under rule 6(a) of the Rules is in the nature of

simplicitor discharge ., Departmental instructions

be low the rule indicates that no resasons should be

indicated in the order of termination of service,

Howevar, it has been stated that the termination of

the service urider this rule may normally be considere

-4 only in the case of unsatisfactory service, or

for administrative reasons unconnectad with the

c onduct .

T From the averments made we could not discern

anything to indicate that the applicant's services

-

were found unsatisfactory, or that his conduct was
inany way reprehensikle, Therefore, termination of
the applicant 's services must be for raasons
ﬁnconnectad with his conduct. The respondents
themse lves have disclosed the reasons in their

second counter affidavit filed by the Assistant

Director Fostal Services, It appears therefrom that
the cancellation of his appointmeht was due to the

fact that the DPS found that he did not have an

I — T e ST ol Y i, el am—

adequate source of income in the circumstances which

have already been indicatad (supra).

8. The axtent of powars of the competent authority
in terminationg the services of an ED Employas under
Rule 6 of the EED(Conduct and service) Rule, 1964
has been subjected to judicial scrutiny in numerous
cases, IThe decisions given by various courts and
benches of the Tribunal do not appear to be wholly

consistent with regard to the nature of powers

K
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vested in the competent authority under this Rule.
Infact, inview of this, this Banch has already made
a reference of this matter for an authoritative
pronouncement by a larger bench, Howaver, on perusal
of the various decisions one could say that if the

irrequlatity 1is such as would render the appointment

void ab-initio, the aprointment itse 1f can be cancelled i

and the services of the employee can be terminatesd by

a simplicitor order without giving 2any opportunity

to theemployee to show cause, If, however, there is no

patent irreqularity in the appointment, the principles
of natural justice would dictate that the termination
of the services of the employee is done only after
affording a proper opportunity to the employse to

show caus2 unles the termination of service is on
account of unsatisfactory performance, in which c=zse,
the order of termination would amognt to discharge

simpliciter.

9. We have seen from the annexures to the plaadings
that the applicant was appoihted by a letter dated
27.4,1093, By that time, a report of the Assistant
Suparintendant Of Fosts dated 5.4.1993 was alréady
available to the appointing authority, The appointing
authority did have knowladge that the applicant's
income was from giving tuitions and by working as~d1°
daily wager. They however, must have considered

the means of livelihood as adequa te and therefore,

se lected him and appointed him on the post of

EDBFPM,

10, Section~-III of the Rules lays down instructions

governing method of recruitment of Extra departmental

p— 'E:h- e L
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8.
employees. One of the criteria for the appbintment on +
post of EDBFM 1is that a candidate must have adequate
neans of livelihood. Even if, therefore, a candidate
fulfills all the other criteria including educational
qualifications, he can be rejected on the ground that he
does not have adequate means of livelihood. These instruct-
-ions which have been held to have statutory force of law
in the matter of recruitment of Extra-Departmental Agents
by a full bench of the Tribunal in the case of
' 3., RungarayaMlubds- V5. Sub-Divisional Inspector (Postal)
and others' (1995) 30 ATS 473(FB) do not specify as to
what should be the measureg of adequacy in the matter oOf

means of livelihood. It has nowwhere been stated therein
that the possession of landed property is a sine gua non

of adequate means of livelihood. However, we have also
seen that C.P.M.Gs, J.P.Circle, Lucknow issued a

clarification in this regard through his letler dated
9.3.1993. It was stated therein that the income from
Daily wages should not be treated as income for the
purposeg of the appointment of EDBPM also indicating
reasons for taking such a stand. This clarification of
C.P.JMG 1is 1in the nature of executive instructions and
since this does not find a palce in Sec.III of the Rules
in which, +the executive instructions Iissued by
D.G.Posts are compiled, we cannot held thet the aforesaid
instructions issued by C.F.M.G would have the force of
statutory law and that §» contravention of such
instructions ¥ would make the appointment ab-initio
void. In any case, the Appointing Authority had in

his possession all the materials relating to the source

of income of the applicant at the time he was considered
considered fit for the post. Therefore, We do not see

any patent dirreqularity in the appointment of the

1
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Q.
applicant as would render it liable to carcellation

without any opportunity to the appointee.

Ll We have also noticed that the appointment
was cancelled by the DPS on a review. In the case of

'Amar Singh Vs. Union of India and QOthers! 1995(1)ATJ 64
Chandigarh Rench of the Tribunal inter alia held that
the appointing.authority being senior Superintendant of
Fost offices, an authority administratively higher than

the appointing authority had no powers of review in the
matter of appointments made by the apgpointing authority.
This proposition of law was also pr;§ounded by the Full
Bench of Hyderabad bench of the Tribunal in the case of

‘A.Ambujakshi. VS. Union Of India and Cthers' in C.A.

No. 57/91. This principle of the law has been consistent-

-ly followed by several benches including Allahabad Bench

of the Tribunal. The respondents have specifically

admitted +that the appointment was reviewed by DPS earlier.

After cancellation of the appointment, notice issued by
the appointino authority was conseruental action. The
cancellation of the appointment was actually made by the
D.F.5. In view of the prinziples of law as indicated
above, the action of the DPS in reviewing and cancelling
the appointment of the applicant is wholly irregular.
Therefore, the consequent notice of terminastion of the
service of the applicant which proceeded on an irregular

on the part of DPS cannot also be sustained.

19 In view of the foregoing, the impugned notife

dated 28.4.199% 1is quashed. An interim order was granted
at the time of admission. Presumabhly, the applicant
was working on the post of EDEPM by virtue of interim

order. If so, the applicant would continue to hold
the post of EDBPM until his superannuation.unless his

services are earlier terminated in a2 lawful manner.
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shall pe reinstateq forthwith on 1;:; of F ____
he shall pe deemed to have continyeq on th

the intemﬂiuéﬁperind as, his

t erminateq,
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The Parties shaly bear the
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