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	  Res pond en t 

ORDER 

jx1421_1111 e 11 re S. Das G....u2ILL2211. 

Under challnge in this OA filed under Section 19 

of the Administrative tribunals Act , 1085, is an ord er 

dat ed 17-4— 1995 pass ed by respondent no. 3 t rens 'tarring 

the applicant from Idciah to Achhan ara. He has sought 

t he real ifsf of cuashing the aforesaid order and also the 



direction to the respondents not to create any hurdle 

in his functioning as a driver at Idgah Railway Station. 

2. 	The factual matrictit of the case is that the 

applicant was posted as Shunter (Diesel) at Achhnera 

Railway Station, Railway Station in the Jaipur Division, 

West ern Railway. On 16-11-1994, he was promoted as Goods 

Driver (Diesel) and transferred to Phulera Railway Station, 

Jaipur Division. A cop y of the order dated 16-11-1994 ./.5  

Ann exure-2. The applicant requested for transfer to jot 

Railway Station in the same Division. This request was 

accepted by the respondents and the applicant was transferred 

from phulera Railway Station to Idgah Railway Station by 

an order dated 14-3-1995, a copy of which is Annexure-3. 

The applicant, pursuant to that order joined duties at 

Idgah Railway Station on 16-3-1995. Ih was allotted a 

residential quarter on 21-3-1995. He was also elected 

as an office bearer of Idgah Branch of the Western Railway 

Employees Un ion. This fact was intimated to the Senior 

Divisional personnel Officer, Jaipur by the president of 

the Union through a letter dated 22-3-1995. The Divisional. 

Railway Manager (Establishment), Jaipur prepared a list 

of the office bearers of Jaipur Division vide his letter 

dated 17-4-1995 (Annexurs-6) and circulated the same to the 

subordinate authorities advising grant of special treatment 

to the elected office bearers like providing special. leave 

and passes for the purpose of participation in the Divisional 

Committee meetings. The name of the applicant also 

appeals at Serial No.8 at Page 8 of the list. 	It is 



stated tnat the aforesaid Union is a registered and recognised 

Union affiliated to the All India Railway Men's Federation 

and Hind Majdoor Sabha. The applicant claims that in 

accordance with the agreement between the authorities and 

the Union, the office bearers of recognised trade unions 

have certain protection from transfer from one station to 

another. Despite this, the respondent no.3 vide the impugned 

order dated 17-4-1995 (Annexure-1) transferred the applicant 

to Phulera by re-instating the order dated 16-11-1994. It 

is stated that this order was passed without issuing any 

notice to the aforesaid Union and without assigning any 

reason for cancelling the order dated 14-3-1995 by which 

the applicant was posted to Idgah Railway Station. It is /-‘ 

further case of the applicant that one Shri Tikam Das who 

was posted at Idgah Railway Station and had earlier refused 

promotion to the post of Goods Driver and had beenibarred for 

further promotion for one year was subsequently promoted 

and pastee as Goods Driver at Idgah whereas the applicant 

who was senior to the said Tikam Das was transferred to 

Phulera and hence this application. 

3. 	The applicant has taken several grounds to challenge 

the impugned order. In  the first place, it has been pleaded 

that the impugned order having been passed without giving 

any opportunity to the applicant being heard is violative 

o f the principles of natural justice and also that the 

reasons for the transfer not being specified in the impugned 

order, it is illegal and unjust to transfer him within a 

few months. The second plea taken is that the respondents 

could not have transferred the applicant withot notice 
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to the union. The third plea is that the respondents having 

accepted the applicant's request for transfer  from Phulera,  

Railway Station to Idgah Railway Station, his transfer to 

phulera Railway Station is against the principles of promiSory 

Estoppel. Lastly, it has been pleaded that the impugned 

order amounts to victimisation of the applicant. 

4. 	The respondents have filed a counter reply contesting 

t he ap I ic ant Is Casa.  It has been st a ted therein  that th e  

applicant's promotion as Goods Driver was a local promotion on 

adhoc basis and on such promotion, he was posted to Phulera 

Railway Station. He, however, did not carry out the orders 

of trans fer on promotion at nhulera Railway Station and 

after about three months he submitted a representation for 

retention on personal grounds At Achhnera. The applicant 

had by then already been relieved from Achhnera, but the 

competent authority on humanitarian grounds changed the 

order of posting to Idgah Railway Station, which was tett 

station nearest to Achhnera. However, while doing so, 

it has been stated, he was wrongly posted in the higher 

grade of Goods Driver and he should have been posted only 

in the lower grade at Idgah Rail4 ay Station. Sec ause of 

this, he was again transferred from Idgah Railway Station 

to Phulera Railway Station on promotion to the gigher grade. 

It has been further stated that the agreement dated 27-12-1978 

between the authorities and the Union, which the applicant 

relied upon, has mat been superseded by a circular dated 

6-1-1995, a copy of which is placed at Annexure-2 to the 

counter reply. In accordance with this circular, the order 

of trans fer of an office bearer of a rec ognised Union has 

not to 	implement 	for 15 days in order to enable the be   

the recognised Union to represent anainst such transfer 

Mr 



and in case no such rep res ant at ion is r ec eived within 

15 days, then the same is to be implemented. The respondents 

have contended that no such representation was received 

from the Union objecting to the transfer of the applicant 

to dhulera. As regards promotion of Sri Tikam Das, it has 

been stated that he was earlieri.:barred from promotion for 

one year on his refusal to accept promotion on transfer. 

After the period was over, he was again p romot ed as Goods 

Driver at Idgah Railway Station. It has further been 

stated that there is only one post of Goods Dri.ver at Idgah 

Railway Station and, therefore, the applicant's services 

had to be utilised only as a Diesel Shunter until his 

transfer to phulera was ordered. 

5. 	The applicant has filed a rejoinder reply in which 

it has been admitted that his promotion was on adhoc basis. 

It has been further st a ted that after the transfer order 

was issued, he had fallen ill and was on the medical treatnnE 

of the Railway Doctor from 18-12-1994 till 13-3-1995, and 

thus it was wrong to say that he did not carry out the 

promotion and transfer orders. Subsequently, on his request 

he was posted to Idgah Railway Station and it has been 

denied that his po',' 
	 Railt•ay StAtion in the 

hic....- -'-• grade of Goods Driver was erroneous as contended 

by the respondents. The rest of the contention made in 

C  the O.A. has been rei;erated.i/ . So far as the transfer of 1r 

tr+ve employee is concerned, the postiion is now well settilec 

that if the transfer of the employee is in exigencies of 

service, the same cannot be challenged except on the ground 

of contravention of a statutory rule in this regard or unlw 



it is actuated by !male' id e. Even contravention  or the 

guidelines of the department will not come to any 

assistance vs an enIployee• This principle has been 

established by the Apex Court in a series or judgements. 

It would be sufficient to mention the case or 8. Vardha 
■••■........1111..18111•17.111.. 

•Ralu  Vs. The State of Karnataka  reported in 1986 S;::t: Vol(4) 

134_whiipi 842111_11:Ljalon of Indio & Ors re.ported in AIR 

1992, SCLL.Sal,..122 and Union of India P. S.L. Abbas & 

Ors. reesuitidin_AIR 1993 Sr 244. The respondents case 

being that the transfer or the applicant to Phulera Railway 

Station was on administrative, the same cannot be successfully 

challenged by the applicant as he has not shown any 

contravention 0 4' a statutory rule, nor is there any prmafacie 

case of malafide actuating such transfers The now come to 

the Question as to whether any promi.%ory estoppel would 

apply in this case. The applicant's case in this regard is 

that the respondents having accepted his reouest for posting 

near Achhnara by 04Pre1l-ei4g-trig station of pasting from Phulera 

to Idgah Railway Station, they 'are,stopped from transferring 

him to Phulera Railway Station again. In  this regard he has 

relied upon the decision of Ernakula...8ench of the Tribunal, 

in the case  of fialar...10LittaLphanLls. Director General N.:C. 

2 SLR 792 and also on the decision of 

the Himachal. Pradesh Administrative Tribunal in the Case of 

Jeevan Ram and Others Vs, Hiset_chal Pradesh State reported 

in 1989 (7) SLR Page 227. 

6. 	In the case or Major AA Abraham, the applicant was 

transferred from Latilur to Trichur on his own recraest. 
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After he had actually proceed to the new station of pasting 

and had also Shifted his belongings, the local offic er at 

Trichur refused to allow him to join stating that his order 

of posting to Trichur haft been cancelled. The Ernakulam 

Bench of the Tribunal held that the principles of promi51ary 

estoppel would apply in such a case and in the absence of 

any overriding public interest to withhold the order of 

transfer, the respondents should be held to be bound by the 

order of transfer. This case is clearly distinguishable 

on t.)5re facts from the case before me. 	In the present case, 

the applicant was allowed to join at Idgah Railway Station 

and it was only after se/oral months that he was transferred 

to Phulera Railway Station, which was his initial station of 
A 

posting on promotion. In the case Jeavan Ram, the applicant 

was transferred from Chiri to Kanaid after serving his 

normal. t enure at the earlier station of posting. However, 

just after two months of his taking over at Kanaid, he was 

transferred back to Lhiri. The Tribunal held such order as 

illegal and not justified on the ground of promiAbry estoppel. 

No doubt, the facts of this case are somewhat similar to the 

facts of tha case before me. I am, however, unable to 

persuade myself to follow the ratio of this decision, firstly, 

,Y_ in the absence of any aims 	as to how the principles 

of promissory estoppel would come to apply in that case and 

also in view of the fact of the subsequent decisions of 
sr- 	rc 	rz -l^ 

the Hon' ble aCtrhat transfer of an employee in the exigencies 

of service can be challenged only on the ground of contravent-

ion of statutory rules and on the grounds of malafide. 
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7. The lex* applicant has also sought reliance on thE 

decisions in the cases of S5 Verma Vs. UOI & Ors repo rt ed 

in 1994 L11.11A11and  L. Abdul Kid sr Us. UOI & Ors reported 

irl1221121 	 In the first case the Jodhpur Bench 

had set aside the order of transfer on the ground that the 

applicant being a member of the SC,his transfer could have 

been made only for vary strong reasons and the facts did 

not disclose that such trong reasons did did exist. It is 

not the case of the applicant that he is the member of 

SC and, therefore, this decision is wholly inapplicable 

to his case. 

8. 	In tha case of T. Abdul Kader, the Ernakulam Bench 

had set aside the order of transfer on the ground of 

malafide. As already observed, I have found no evidence 

o f malafide in the transfer of the applicant and, therefore, 

the decision of the Ernakulam Bench also does not come to 

his ass istanc e. 

9. I now come to the question as to whether there is 

any violation of the department's circular regarding 

trans fer of an office bearer of the Union. In this regard, 

the applicant has relied on a letter dated 27-12-1978 

(Annexure-8) forwarding minutes of the meeting that the 

vestern Railway ilajdoor San§h held on 30-10-1978 on the 

subject of transfer of staff on contraction of cadre. This 

indicates that after discussion with the JRMS it was 

agreed that in addition to preserving the rights of the 

SC/ST employees, the rights of the Trade Union Officials 

with regard to transfer will also be protracted. 



10. The aforesaid agreement is prima facie in the 

conteCt of contraction of cadre. Also it has not been 

specified in the agreement as to the nature of the 

protection to be given to the Trade Union Officials with 

regard to transfer. The applicant has cited the decision 

of the Honlble 	in the case of M/s. Moti Lel Padampat 
A t 

Sugar Mills Ca. Ltd. Vs. State of U.P. reported in 1979 

SC 621 to contend that the respondents would be bound to 

honour the said agreement by the application of the 

principles of promisbry estoppel, Even assuming that 

the respondents are bound by the aforesaid agreement, it 

would be wholly inapplicable in the case of applicant as 

his transfer is not on the ground of contraction of cadre. 

11. Similarly ctercular letter dated 17-4- 1495 

(Annexure—A..6) issued by the General Manager (Establishment) 

addressed to the Subordinate Authorities enclosing a list 

of the office bearers of the recognised unions enjoins 

upon the such authorities that the office bearers of the 

unions should be issued passes and gr anted leave etc. There 

is nothing in the circular regarding protection to such 

office bearers from transfer. 

12. 	The respondents on the other hand have relied upon a 

circular dated 6-1-1395, copy of which is annexed as 

ffrarreiveke e. CA-1. This circular indicates that after an order 

of transfer of an office bearer of a recognised union is 

is sued the same should not be implemented for 15 dayil,irtla 
c.„„_ 	s( 	rc 	 .) 	g  ±Th 7t 	 e--2% 6 

transfer order should be implemented. The applicant had 

averred that a copy of his transfer order was net sent to 

the recognised union. This, however, has been refuted 
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by the respondents by enclosing the impugned order of 

tr ansfer as Annexure-B from which it would appear that 

the copy of the same was endorsed amongst others to the 

recognised union. They have, however, denied the 

content ion of the applic ant that the iecognisell union 

represented against such transfer. The applicant has, 

however, annexed a copy of the letter d ated 24.4.199 5 

es Annexure-3 to the RA. This letter which is 

st ated to have been issued by the Western Railway 

Employees Un ion, would indicate u- att the union had 

objected to the transfer of the applicants and this was 

within 15 days from the date of issue of the order. Even 

though the respondents have denied receiving of any letter 

from the union, En the aDsence oc any rebuttal of the 

contention in the RA, I am of the view Chet the respondent 

should consider the said objection and take a decision 

thereupon. 

13. 	In view of the foregoing, I direct the respondent! 

to consider the represent ation dated 24-4-19 95 stated to 

have been made by the 'Jest ern Nail way Employees union 

and take action thereupon in accordance with the 

instructions contained in their own circular dated 

6-1-1995. 	In order to facilitate such consideration, the 

applicant is directed to forward a copy of the aforesaid 

representation to the respondents within two weeks from 

the date of this order. The applicant is continuing at 

Idgah Railway Station by virtue of the interim order. 

Th int erim orders shall continuo until a dec is in is 
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taken by the respondents en the aforesaid representation made 

by the recognised union and it will stand vacated once a 

final decision is taken regarding the transfer of the 

applicant after considering the union's objectin to the same. 

14. 	The application is disposed of with the above 

directions. There shall, however, be no orders as to 

costs. 

Member (A ) 

Dube/ 


