RES ERVED

IN THE Sy TRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
ADDITIONAL BENCH AT ALLAHABAD
R
#* % ® R R
Allahabad : Dated this |9 ik day of February , 1996

Original Applicatien Ng. 469 ef 1085 Y

District : Agrs
GORAM: |

Hon'ble Mr. 5., Das Cupta, A.M.

Wohd. Kadir S/e Spri Tuffail Apmad
R/o Railway (uarter No.15/L, Reilway
Coleny, ldgah, Western Railway,
District-Agra.

(By Sri prashan Mishra, Advec at )
.........Applicant

Versus

1. Unien of India, threugh Secretary
Government of India, Ministry of Railways,
Rail Bnhawen, New Oelhi.

2. Divisienal Railway Fanager,
Jaipur Division, Western Reil way,
Jaipur (Rajasthan ),
3. Senier Divisienal Mecanical Engineer
(Establishment) Jaipur Divisian,
West ern Railway, Jaipur (Rajasthan)
(By Sri Lalji Sinha, Advocate)
we o o o o o oRespendent2

gROER

Hy Hon.bl. ﬂr. S. Das D.lpta, A.H.

Under challnge in this OA filed under Section 19

of the Administrative Tribunsls Act, 1085, is an order /

dat ed 17-4-1995 passed by respendent no.3 transferring /

the applicant from Idgah to Achhanera., He has Spught

\56/.1tha relief of quashing the aforesaid order and also the/
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direction te the respondents net teo create any hurdle

in his functioning a8 a driver at Idgah Railway Station.

2. The factual matrige of the case is that the
applicant was posted as Shunter (Diesel) at Achhnera
Railway Stetion, Railuway Station in the Jaipur Division,
West ern Railway. On 16~11=1994, he wasS promoted as QGoods

Oriver (Diesel ) and transferred to Phulera Railway Station,
Jaipur Division. A Copy of the order dated 16-11-1994 is
Annexure-2, The applicant requested for transfer to §g%rﬂ“
Railway Station in the Sams Divisien. ThHis request ués

accepted by the respendents and the applicant was transferred

frem Phulera Railway Station te Idgah Railway Station by

an order dated 14-3-1995, a copy of which is Apnexure-3.

The applicant, pursuant to that order joined duties at
Idgah Railway Station en 16-3-1395, 1Ih was allotted a

resident jal quarter on 21-3-1995, He was alsp elected

as an office bearer of Idgah Branch of the Western Railway
Employees Union. This fact was intimated to the Senior
Divisional personnel QOfficer, Jaipur by the president of
the Union through a letter dated 22-3-1995, The Divisional

Railway Manager (Establishment), Jaipur prepasred a list

of the office bearers of Jaipur Division vide his letter

dat ed 17-4-1995 (Apnexure-6) and circulated the Same to the
Subordinate authorities advising grant of special treatment
te the elected office bearers like providing special leave
and passes for the purpose of participation in the Divisional

Committee meetings. The name of the applicant alse

appear? gt Serial Ng.8 at Page 8 of the list, It is

ne
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stat ed that the aforesaid Union is a registered and recognis
Union affiliated to the All India Railway Men's Federation

and Hind Majdoor Sabha. The applicent claims that in

accordance with the agreement bet ween the authorities and

the Union, the effice bearers of recegnised trade unions

have certain protection fraem transfer from one station te
another. Despite this, the respondent no.3 vide the impugned
order dated 17-4-1995 (Annexure-1) transferred the applicent

to Phulera by re-instating the order dated 16-11-1994, It
is stgted that this order was passed uithout issuing any

notice to the aforesaid Union and witheut assigning any

reason for cancelling the order dated 14-3-1995 by which
the applicant was posted to ldgah Railuay Station. It is4

further case of the applicant that one Shri Tikam Das who

feke
was post ed at Idgah Railway Statien andﬂhad earlier refused

prometion to the pest of Goods Driver and had beenkbarred for
further premotion for one year was Subsequently premot ed

and posted as Goods Oriver at Idgah whereas the applicant

who was Senior to the said Tikam Das was transferred to

phulera and hence this applicatien.

Se The applicant has taken several grounds to challenge

the impugned order. In the first plasce, it has been pl sad ed
that the impugned order having been passed wit hout giving

any opportunity to the applicant being heard is vielative

of the principles of natural justice and alse that the
reasons for the transfer neot being specified in the impugn ed

order, it is illegal and unjust te transfer him within a

feu months., The secend plea taken is that the respondents

ceulq not have transferred the applicant withet notice

e
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te the union. The third plea is that the respondents having
accept ed the applicant's request for transfer frem Phulera

Railway Station to Idgah Railway Station, his transfer toe
Phulera Railway Station is against the principles of promigery
Esteppel. Lastly, it has been pleaded that the impugned

order amounts te victimisation of the applicant,

4. The respondents have filed a counter reply contesting

the applicant's case. It has been stgted therein that the
applicant's promotion as Goods Driver was a local preomotion on
adhec basis and on such prometion, he was posted te phulera
Railway Station. He, however, did not carry out the orders
of trans fer on promotion at Ppulera Railway Station gpd

after about three months he submitted a represent gtion fer
retention gy personal greunds At Achhnera. The applicant

had by then already been relieved from Achhnera, but the
compet ent authority on humanitarian greunds changed the

order of posting to Idgah Railuway Station, which was te Ik

station nearest te Achhnera. Hewever, while doing Sseo,
it has been stated, he was uwrongly pested in the higher

grade of Goods Oriver and he should have been posSted only

in the lower grade at Idgah Railway Station. Because of

this, he was again transferred from ldgah Railway Station

to Phulera Railway Station on promotion te the gigher grade.
It has been further stated that the ggreement dated 27-12-1978
between the authorities and the Union, which the applicant
relied upon, has not been Superseded by a circular dated
6-1-1995, a copy of which is placed at Annexure-2 to the

Count er reply. In accerdance with this circular, the order
of transfer of an effice bearer of a recegnised Upion has <

not ty pg implemented fer 15 days in order to enable the

the recegnised Union to represent sgainst such transfer

K
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and in case no Such representation is received within
15 days, then the same is to be implement ed. The respondents
‘have Contended that no such representation was rec eived

from the Union ebjecting te the transfer of the applicaent

to Phulera. As regards promotion of Sri Tikam Das, it has
been stated that he was earlierdbarred from promotion for
one year on his refusal to accept promotion on transfer.
After the period was over, he was again promoted as Goods
Driver at 'ldgah-Railuay'Station. It has further been
stated t hat there is only one post of Goods Oriver at Idgah

Railway Station and, therefore, the applicant's services
had to be utilised only as a Diesel Shunter until his

transfer to Ppulera was ordered.

S. The applicant has filed a rejoinder reply in which
it has been admitted that his promot ion was on adhocC basis.
It has been further stgted that after the transfer order
was issued, he hai fallen ill and was on the medical treatme
of the Railway Doctor from 18-12-1994 till 13-3-1995, and
thus it was wrong to Say that he did not carry out the
prometion and transfer orders. Subseqguently, on his request

he was posted teo Idgah Railway Station and it has been
denisd that his posting at Idgah Railuay Stgtion in the

hicher grade of Goods Driver was erronsous as Contended
by the respondents. The rest of the contention made in

‘s‘ .;-A
the 0.A. has been reiteratodl/ So far as th_e transfer of av.
t4ve emuloyee i5 concerned, the postiion iS now well settllec

that if the transfer of the employee i3 in exigencies of

service, the same cannot be challenged except on the ground

of contravention of a Statutery rule in this regard or unle!

e

n
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it is actugted by malafide. Even cont ravention of the

guidelines of the department will not come to any

&t , :
assistanc® %o an employee. ThHis princ iple has bean
established by the Apex Court in a Serises of judgements,

It would be sufficient te mention the case of B8, Vardha
L T T .

Raju Vs, The State of Karnat aka reported in 1986 5CC Vol (4)

13, Shilpi BoS® VUS. Union of India & QOrs reported in AIR

1992, SCC (L&3) 127 and Unian of India Us. S.L. Abbas &

Ors, reported in AIR 1993 S5C 244, The respondents case

being that the transfer of the applicant te Phulera Railuway
Station was on administragtive, the same Cannot be successfully
Challenged by the applicant as he has nat Shown any
Contravention of a Statutory rule, nor is thers any pnéafacic
Case of malafide actuat ing such tranSPerS/7£%;.nou caome to
the question as te whether any promiapgry estep,el would

8pply in this case. The applicant's case in this regard is

that the respondents haviqg acCept ed his request for posting
nsar Achhnara by @éii?iﬁéing station oF‘pasting from Phulera
to Idgah Railway Station,'they'aredstoppsd from transferring
him te Phulera Railway Station again. I, this regard he has

relied upon the decision of Ernakulap Bench of the Tribunal,

in the case of Mgjor AA Aprasham ys, Directer General N.CC.

raaazted in AIR 1989 ‘2} SLR 792 and alsSs on the dec isiogn of

the Himachal pradesh Administrative Tribunal in the case of

Jeeven Ram and Others ys, Himpachal Pradesh State reported

in 1989 (7) SLR Page 227.

6. In the case of Majer AA Apraham, the applicant was

transferred from Latfur to Trichur on his oun request.

'{(('
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After he had actually proceed to the neu station of pasting

and had also shifted his 'belongings, the lecal officer at
Trichur refused to allow him to join stating that his order
of pesting te Trichur ha{ been cancelled. Tpe Ernakulam
Bench of the Tribunal held that the principles of promisory

estoppel would apply in Such a case and in the absence of

any everriding public interest to withhold the order of
transfer, the respondents should be held te be bound by the

order of transfer. This case is Clesarly distinguishable

on Uye facts from the case before me. In the present case,
the applicant wes allowed to join at Idgah Railway Statioh
and it was only after several months that he was transferred
te Phulera Railway Station, which was his initial st gtion of
pesting on promotioqg7;&2 the case Jesvan Ram, the applicant
was transferred from Ghiri to Kanaid after serving his
normal tenure at the earlier station of pesting. However,

just after two months of his taking over at Kanaid, he was

transferred back te Chiri. The Tribunal held such grder as

illegal and not justified on the ground of promiSory estoppel.

No doubt, the facts of this case are Somewhat Simila¥ to the
facts of the case before me. 1 am, however, unable tg

persuade myself to follow the ratio of this decisioen, firstly,
A eenss M

in the absence gof any e

@ teo how the principles

of promissory estoppel uoui& Come to apply in that case and
also in vieu.of thg fact of ths subsequent decisions of

the Hmn'b{;J$-£§ﬁa¥%;§;nsfar of an employee in the exigencies

of Service can be challenged only on the ground ef contravent-

ion of statutory rules and on the grounds of malafide.

2

8
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7. The xa applicant has also Sought relience on the

decisions in the caseS of 5SS Verma ys, UQl &°0rs reported

in 1994 (1) (CAT) and T, Abdul Kgder Vs. UOI & Ors report ed

in 1994 (2) (CAT) 289. 1In the first csse ths Jodhpur Bench

had set gside the order of transfer on the ground that the
applicent being a member of the SC,his transfer could have

been made only for very strong reeSons and ths fects did

not disclose that such trong reasens did did exist, It is
not the case of the applicant that he is the member of

i C;n-/vvl—’- " L}/

SC, and, therefore, this decision is wholly inapplicable

to his case.

8. In thacase of T, Abdul Kader, the Ernakulam Bench

had set aside the erder of transfer on the greund of

malafide. AS already observed, I have found no evidence

of malafide in the transfer of the applicant and, tharefors,
the decision of the Ernakulam Bench also does not come to

his assistances.

9. I now come to the question as to whether there is

any vielation of the department's circular regarding

transfer of an effice bearer of the Unien. In this regard,
the spslicant has relied on a letter dated 27-12-1978
(Annexure-8) forwarding minutes of the meeting that the
West ern Railway Majdoor Sanfh held on 30-10-1978 on the
Subject of transfer of staff on contraction of cadre. This
indicates that after discussion with the WRMS it was
agreed that in addition te preserving the rights of the

SC/ST empleyees, the rights of the Trade Union Officials

with regard te transfer will also be protracted.




10. The aferesaid agreement is prima facie in the

Cont et of contraction of cadre. Alsg it has not been
specified in the agreement as to the nature of the
protection to be given to the Trade Uyian Officials with
regard to transfer. The applicant has cited the decisiogn

S red Gny?

of the Hon'ble SC in the case of M/s. Myti Lal Padampat
AR
Sugar Mills Ce. Ltd. Vs, State of U.P. reported inkj979

SC 21 te coatend that the respendents would be bound te

honour the said agreement by ths application of the
principles of promisppry esteoppel, Even assuming that

the respondents are bound by the aferesaid agreament, it
would be wholly inapplicable in the case of épplicant as
his transfer is net on the ground of contraction of cadre.
11. Similar1¥7c‘rcular letter dated 17-4-1335
(Annexure-A.6) issued by the General Manager (EStablishment)
addressed te the Subordinate Aytherities enclesing a list

of the office Dearers eof the recggnised unions enjoins

upon ths such autherities that the effice bearers of the
unions Shpuld be issued pasSes and grapnted leave etc. There
is nething in the circular regarding pretection te such

ef fice begrers from transfer.

12. The respendents on the ether hand have relied upon e
circular dated 6-1-1395, cepy ef which is annexed as
gsmwexure CA-1. This circular indicates that after an erder

ef transfer of an office bsarer of a recognised unien is

jsSued the same should not be implement ed for 15 days, tiis
2 — \é M T praavedadns U Tetedvey ™ TF“\/&» ,,“uA /h/f\r'd R
trensfer erder sheuld be implemented., The applicent had

averred that a cepy ef his transfer erder was net sent te

the recegnised unien. This, houever, has been refuted

<<



by the respendents by enclesing the impugned order of
tragnsfer as Apnexure-B8 from which it would appear that
the copy of the same was endorsed amongst others te the

recognhised union. They have, housver, denied the

content ion of the applicantthat the recognised unien
represented against such transfer. The applicant has,

however, annexed a Copy of the letter doted 24.4, 1395

@8 Annexure-3 te the RA. This letter which is

stagted te have been issued by the Western Railuway
Empleyees Union, weuld indicate that the union had
objected te the transfer of the applicants and this was
within 15 days from the date of issue of the erder. Even

though the respendents have denied receiving of any lette:

from the union} [n the acsence of any rebuttal of the

cententien in the RA, I am of the view that the respondent
should censider the said ogbjection and take a decision

th.r.up@n.

13. In vieu of the foregeing, I direct the respendent;
te censider the represent gtien dated 24-4-13995 stated to
have been made by the Jestern Kailwey Employees Unien

and take actien thersupen in accerdance with the

instructiens centained in their guwn circuler dated

6« 1= 1395, In order te facilitste such censidergtion, the
applicant is directed teo foruvard a cepy of the aforesaid
represent stion te the respendents uithin tue weeks frem
the date of this erder. The applicant is centinuing at
Idgah Railway Statieon by virtue ef the int erim aorder,

Thé dint erim erders shall centinue until a decisien is



taken by the respendents on the aforesaid representation mede
by the recegnised unien and it will stand vaceted once 2
final decision is taken regarding the transfer of the

applicent after censidering the unien's ebjectin te the same.

1. The applicatien is dispesed of with the above
directiens. There shall, houever, be ne orders as te

Cestso

Member‘(ﬂ)



