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Allahabad this the L& day Tﬂw-wm? 1998.
Original Applicatien ne. 379 ef 1995,

}
Hen'ble Mr. 3. Dayal, Administrative Member. |
prithavi pal pPrasad, s/e shri Khun Khun prasad, r/e Heuse ne. |
332-B Calcutta Rgilway Celeny, N.E. Rly., Gerakhpur. |

&
ees Applicant
c/A shri B. Tiwari
Versus
les Union eof India threugh General Manager, N.E. R}ly.,
Gerakhpur.
2. Divisienal Railway Manager (Cemmercisl) N.E. Rly.,
Varanasi.
3. Chatriay Adhikari CTC N.E. Rly., Gerakhpur.
«+«+ Respendents.
C/R shri p. Mathur.
: O RDER |

Hen'ble Mr. 3. Dayal, Member-A. ‘

This is an applicstien under sectien )9 of the

Administrative Tribunals Act, 1985.
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2 The applicant seeks thel!relief of setting aside

ef order of the respendents dated 18.07.94 directing the
Kﬁéb//charging of damage rent frem 16.04.91 te 31.01.94 and erder
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dated 08.11.94 of the ra&poﬁ.dents charging damage rent

of RBs.945/~ per month, It has been stated in this order
that the total damage rent for 35.5.months amountimg to
R5.31657.50 @& Rsa945/~ per month out of which damage rent

® Bs.40/~ per month for 13 months amounting to Rs.520/- and
Bs.732/~= for 25 months amounting to &s.18300/- fro April,
1991 to May 1994 had already been recovered. Thus the
ks.12837.50 was to be recovered in 30 months in instalments

of HS.3OD/- E‘ﬂChq

3. Ihe applicant has mentiocned that the applicant was
alloted quarter no.332 B, Baulia Colony, Gorgkhpur by the
Chairman Housgéng Committee by order dated 15.05.82. The
applicant was transferred from Gorakhpur to Varanasi in
1990, from Varanasi to siwan in April, 1991 and from 3iwan
back to Gorakhpur by order dated 10.01.94. The applicarmnt
was not alloted any quarter while he was at Varanasli and
siwan, He was informed by letter of L.h.M., Varanasi dated
20.95.94 that regovery of daﬁage rent would be stopped only
if quarter was alloted in his favour. The quarter was
alloted to the applicant on 24.05.94. The order dated
15.11.94 annexed by the applicant to his Original Appli-
cation shows that &.18300/- have been recovered as damage
rent May 1992 to May 1994 @ Rrs.732/~ permonth. The applicant
has stated that the allotment of his quarter was not cancelled
and that no notice was issuved to him nor was he heard be fore
damage rent was ordered to be recovered as per law laid down
in Mangal Prasad Vs. Unicn of India and Ksmla Prasad Vs,
Union of India, damage rent cannot be charged and any damage

rent if charged should be refunded.

4. Argunents of Shri B, Tiwarl learned counsel for the

applicant and shri p, Mathur, learned counsel for the respone

dents were heard, Pleadings on record have been pPer used,
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S The first ground on which the agpplicant has assailed
the order of damage rent is that the allotment in his case

was not cancelled. It is stated by the applicant that he

was transferred out of Gorakhpur in 1990 and remained posted

in Varanasi and siwan up‘tarJanuary, 1994, The matter
regar ding cancellatlon.of allotment of quarter on transfer

has been settled in Full Bench Judgment of Ham Po jgn Vs,
Union of Indés and another{1996) 34 A.T.C. 434(Full Bench),

The allotment is deemed to have been cancelled on expiry

of 2 months after the date of transfer unless -the respon-
dents have granted any extension. The respondents have
treated the unauthorised occupency of the ﬁuarter fx om
106,4.91., There is no claim by the applicant that detention
of quarter was permitted by the respondents up to any da-te
beyond this. Hence the applicant is ligble to pay damage

rent based on the extant orders of Hallway Board.

6, The applicant has claimed that no notice was given

tc him and he was not given any opportunity to represent

against order of charging damage rent. The respondents have

claimed that the azpplicant was issued the notice #ated
18.7.94 whict is said tc be annexed as annexwe C.A,-2 to
the counter-affidavit. Annexure C.A.-2 is not & communi-
cation from the Iespondents to the applicant on 18,7.94 but
annexure C A.~2 is such a communication in which it has
simply been intimated to the office preparing pay bill of
the applicant thgt the quarter no.232 B Type 1l was under
unauthorised occupation from 16.,4,91 to 31.1.94 and that

damage rent should be recovered for this period. It is not

a show cause notice but simply an order of recovery of damage

rent, 1t is adnitted by the respondents in theri order

dated 15.11.94 referred to earlier that they had revovered

Bs. 18300/~ from May 1992 to May 1994 as rent. The 1espondentss

eesesPg.4/~
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have themselves adnitted that the rent of quarter was
Rs.40/= per month upto 31.3.9%0 and ks.50/~ per month from
01.4.90 onwards. Under the circunstances the recovery of
Bs. 745/~ per month should have not been only by way of
simple rent of the guarter but was cleaxrly recovered by
way of damage rent. The respgndents enhanced the damage
rent from Rs.732/- per mormth to #.945/= per month. The
basis of this enhancement is stated to be circular cof
hallway Board dated 21.9.89 in which B.15/~ per square-
metre was fixed as damage rent of quarter from type 1V.

it is not explained as tc why Rs.732/~ per month was beirg

charged at first, It is alsc not explained to the applicant

as to why the damage rent was being charged for 25 months

from May, 1992 to May , 1994 earlier and why the period of

unauthorised occupation later was computed frem 16.4.91 to -

31.1.94 and increased to 33,5. months,

Fic since there was change in the peried for which
damage rent yas being charged as well as change in rate
at which damage rent was being charged, the applicant
should have been given notice containing facts sbheut

the difference and the basis on which difference was
being charged before the order of enhancement of damage
rent was passed. I, however, find from documents dated
08,11.94 agnd 15.11.94 annexed to the original applicaticn
as Annexure A«2 and A=8 that the applicant was aware of
bhe basis on which such calculaticn was done before he
filed the application in the Tribunal 1t has been men-
ticned in letter dated OB.11.94 of the respondents
(Anfexw e A=2 to the U.A.) that the applicant himself

had made a request that recovery of additicnal B.l12837-50

be effected in 30 monthly instalments. Therefore, none

issuance of a show-cause notice would not vitizte the
4liilll'lulp915/'
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order charging extra amount towards rent for a longer
period and at a higher rate would not yitigte the order

of recovery.

8. ihe learned counsel for the applicant has raised

the issuve that impositicn of damage rent cannot be made
without issuance of a show-cause notice. Lkam Poojan's
case{supra) does not lay down a clear law on this issue
but briefly touches this issue. There is no right con-
feired on any Goverrmment servant that he shall be provided
residential zccommeodation except in case of holder of
cextain posts for which residential accommodation is
provided ex-officio. The Government provides residentiasl
accommodation to octher Goverrment servants subject to
availability and subject to certain rules. The payment

by the Government servent for this facility is al so governed
by rules. The rules stipulate that a Government servant
posted at one station and transferrea to gnother station
can retgin the government accommodation for his residence
for a period of two months, After this period, the resi-
dentigl accommodation would be availsble to the next
employee having entitlement for such accommedation and

whe is waiting in the queue. This is by way of maintain-
ing availability of scarce resouwce for others. It is not
necessary for a Government servant tc reside in the
Guverrment accommodation and he does so wmnder a contract
under which he has agreed to pay a higher 1rent for reten-
tion of residential accommodation provided by the Govern-
ment in case he retains it beyond the permissible period
for lower rent, [ show-cause rnotice is necessary in such
a case and the Goverrnment servant will have to pay higher

rent prescribed by the Government by way of damages.
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o The learned counsel for the applicant has cited
a nunber of judgments of the Apex Court in fagvour of
his claim for relief. He sseks to rely on Mangal
Prasad V, Union of India, Kamla Prasad Vs. Unionof
India and Awadhesh Kumar Vs. Union of India which
have been dealt with and over ruled by Ham pPoojan's

casefsupra) and are no longer good law. The case

0f'9,C. Bos . ot el di n
Indig gnd Others, 19953.C.C. (L&2a) 1114' is not appli-

Gable because it does not lay down any ratio that if
an employee is tragnsferred from one station to another
station, he can retsin accommodation @f the earlier
station, The learned counsel for the applicant has
cited Mol Kapur V. Jagmohgn, 1981 A,l.H, 136 3C °'
and gwadesh Cotton Mills Vs. Unicn of lndia 198]
A-l.o. 818 3.0 to say that principle of natural

justice has to be followed in each case without there

being any independent or specific prejudice., The

two judgments of the Apex Cowrt are relasted to inter-
pretgtion of statutes and it is laid down that where
statue is silent about dbing away with audi alteram
partem, rules of natural justice will bhave to be foll-
owed, L1n the case before me there is no statute which

deals with allotment of residential accommodation to
no
Gover rment servants andlstathﬁhg right of continuatien

in accommodation without paying damage rent has been

brought to my notice. Lastly the learned counsel for

the applicant cites the case of'gobert Be jouzs Vs,
Executive Engineer 1982 3,C,C.(L & 3] 124' to say that

manual has been held to have statutory staius and
executive instructions of the kailway Board cannot

Super cede the provision of manual. kham Foojan's case

(supra) makes it clear that no supercession of kule 171}
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of Indian Rallway Establishment Manual 1s involved and
that rent higher than noimal rent can be charged by

application of the same provision of the manual.

10. This Bench, however, findsthat the respondents

have not only regularised the allotment of the same
quarter to the applicant on his retwun to Gowakhpur

after a gap of nearly four years but hau,by another
order,given retrospective effect to this regularisation
because the applicant was beset by finagncigl difficulties.
The respondents are directed to make no further recovery
from the applicant so that the applicant is not subjected
to any hardship. The application is disposed of with

this observation,

11l. There shgll bz no order as to costs.

L

Member ( A )

/MM./




