
,-

I 

. I 

CENTRAL ADMINISTRATIVE TRIBUNAL 

ALLAHABAD BENCH 

ORIGINAL APPLICATION No . 367/1995 
,.... '11;.1- "' v 

,...._ '~ DATED THIS THE <).. 0 DAY OF f--clo • ~ 0)- ' 

HON ' BLE Mr . JtJSTICB R . R . K. TRIVEDI • • VICE OIAIRMAN 

HON ' BLE Mr. MAJ . GEN . K. K. SRIVASTAVA •. MEMBER (A ) 

Miss Anju Nigam , 
Aged about 32 years, 
D/o Sri B. S . Nigam 
R/o 109/413, Nehru Na gar, 
Kanpur , 
Presentl y pos ted as" 
Senior superintendent, 
R . ~ . s •• Kanpur Division, 
Kanour . • •• Applicant 

(By Advocate Shri K. C. S inha ) 

1 . Union of Ind i a, 
t hrough secr etary , 

Versus 

Depa rtment of Pe r sonnel , Pens ion 
& Public Grievance , (Department of 
Person nel & Training), Govt . of Innia, 
New Delh i . 

2 . Dire cto r General ( S . P . G. ) , 
Dak Bhawan , New Delhi . 

3 . Secretary , Depa rtme nt of Po s ts , 
Da k Bha\>~an , NeH Delhi . 

4 . Chief Post t1a ster Gener al , 
U. P . Circle , Lucknow. • • • Respondent s 

(By Advocate Shri Sat ish Cha turvedi) 

0 R 0 E R 

Hon ' ble r~ . Justice R. R . K. Trivedi , Vice Cha irman : 

By this O.A . unde r Section 19 of the A.T .Act , 1985 , 

the a pp l icant has prayed t o qua sh the order da t e d 19 . 4 . 94, 

26 . 5 . 94 (Annexure s -5 and 6) , by which the cla im of the 

applicant for pay pr otection has bee n rej ected . She has 
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a l so pra y ed to quaSh para 4 of t h e o . ~ . dat ed 7. 8 . 198 9 

(Annexure- 5 ) . A d ire ction has b een prayed to r e spon dents 

t o grant pay protection to the applicant c o unt ing her 

service r e nder ed in the St ate Bank of Inciia from 1·. 10 . 198 5 

to 13.5 . 1989 und er the O. M. dated 7 . 8 . 198 9 . 

2 . The fa cts in short givin g rise to this applica tion are 

that the a ppl icant initially joined as Probationary Office r 

in the ma in b r a nch of the S t a t e Ba nk of India , Kanpur a nd 

served there f r om 1. 10 . 1985 to 13 . 5 . 1989 . l·Jhile s he '\ola s 

serving a s Proba t iona ry Officer , she ~Tith t h e permi s sion 

o f the Bank au thorities appea r ed in the Ci vil Services 

Exa~ination 1987 , c o nducted by Unio n Publ i c S e rvice co~~is-

sion . She \·.ras selected for I . A . S . (A l lied) a n d she joined 

the Departme nt o f Posts on 15 . 5 . 19 89 a s Indian Po s tal 

Service ( Pr ofessiona l Group ' A ' ) . At present , the ~pplicant 

i s serv ing as Senior superintendent , P . • 'LS ., Ka npur Division . 

After joining Go v e rnment service , s he made a r epr esentation 

on 19 . 12 . 199 3 clai~ing pay protection o n t he basis o f the 

O. H. dated 7 . 8 . 1989 . The claim of t n e appl i c ant had been 

r eject ed vide o r der date d 18 . 4 . 1994 , a ggri e v ed by vlh ich , the 

appl ica nt ha s approached thi s Tribuna l by fi ling this o . A . 

o n 17 . 4 . 1995 • 

3 • The case o f the a pplicant i s tha t as Officer i n the 

S t ate Bank o f India , she was dra\>~ing the pay and a l loHances 

at t he following rate : 

Ba s ic Pay 
D . A • 
H . R . J\ . 
C . C . A . 

To t a l -

Rs . 3 , 060 . 00 
Rs . 989 . 01 
Rs . 3 00 . 00 
Rs . 19 8 . 9 0 

Rs . 4 , 54 7. 91 
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Whereas , a3 Officer in the Ind i a n Postal Services - Group ' A 1 

the appl icant was authorised to d r at-r pay and al l o\>rances in 

the f ollowing manner. 

Ba s ic Pa y 
D . A . 
H . R. A. 
C . C .A . 

Total : 

-
--

Rs . 2 , 2oo . oo 
Rs . 638 . 00 
Rs . 45 0 . 00 
Rs . 1 00 . 00 

Rs .3,388 . 00 

4 . The claim of the applicant is that under the 0 . :1 . 

dated 7. 8 . 1989. she \'las entitled for the Basic Pay of 

b . 3 , 200/- and D. A . Rs .736 . 00 . ~hus, sh e was suffering a 

lo ss of Rs . 1 , 098 . 00 . It has been stated that for an applica -

tion o f the benefit under the o . rt . dated 7. 8 .19 89 , cut off 

date~ 1 . 8 .1989 , had been a rbitra r i ly fixed which has no 

connection with the object and purpose behind issui ng the 

order dated 7. 8 .1989 . It i s stated tha t the claim of the 

applicant had been illegally rejected . 

5. The counter affidavit has been filed by respondents 

denying the claim of the applicant . It has been stated that 

her claL~ for pay protection has been r ightly re jected as 

her case is not covered by o . ~-1 . dated 7. 8 .1989 , VThich is 

applicabl e from 1 . 8 . 1989. It is also stated that the c l aim 

o f the applicant is barred by l imitation as she r aised the 

claim for the first t ime vide her representation d a t ed 

19.12.1993 , theugh the cause of action a r ose to her in 1989 

itself. It has been claimed that the O.A. i s l iabl e to be 

reject ed on the ground of limita tion . It has been pl eaded 

by the r e spondents that O. M. dat ed 7. 8 . 1989, does not suffer 

from voice of discrimination and it does not in any ,_,,ay 

violate Article 14 of the Constitution . 
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6. We have heard Shri K.C. Sinha, lea rned counsel for 

the applicant and Shri satish Chaturvedi, learned counsel 

appearing for the respondents. 

7. Learned counsel for the applicant has submitted that 

the date 1.8.1989 for application of the benefit under the 

0. !1 . dated 7.8.1989 had been arbitrarily 9icked up which 

has no nexus with the object sought to be achieved by the 

policy introduced by the o . t1 . It is also submitted that 

the re is no intelligible d i iferentia between the tl-10 grollps 

of the employees who joined on o r after 1.8.1989 and those 

who joined prior to it . It is submitted that in the present 

case, the appl icant joined on 15.5.1989, after being selected 

by the U. P.s .c. The claim of the applicant has been illegally 

and ar~itrarily r ejected. The l earned counsel has placed 

reliance on the following judgments of the Hon 'ble supreme 

court in support of his sUbmission. 

1. D.S . NAKARA Vs. UNION OF INDIA -1983 SCC (L&S) 145 

2. R. L. '-1ARWAHA Vs • UNION OF INDIA & ORS. -
1987 sec (L&S) 35 0 

3 . B .S. ROHILLA Vs. UNION OF INDIA & ORS. -
(1992) 22 ATC 321 

4. ~ . C . DHINGRA V s . UNION OF INDIA & ORS. -
1996 sec (L&s> 646 

5. DHANRAJ & ORS . Vs. STATE OF J & K. & ORS. -
1998 sec (L&s> 982. 

6 . STJBRATO SEN & ORS . Vs. UNION OF INDIA & ORS. -
2001 (4) ESC (SC) 609 . 

7. B . KASTURI V s . MANAGING DIRECTOR, STATE BANK 
OF INDIA & ANR. - 1998(8) SCC 3 0 • 

8 . The lea rned counsel for the r esponde nts on the other 

hand submitted that the applicant is not entitled for the 

pay protection under the O.M. dated 7. 8 .1989 . The fixing 

o f a cut off da te for application of a policy is part of 
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policy decision and it cannot be challenged for judicial 

revie\.r. It i s also submitted that the Government J:)eiiore 

fixing cut off date for 1.6.1989 considered all aspects 

of the matt er a nd then gave the 0 . H. a prospective applica-

tion only to those who joined GOYernment service on or 

after 1.8.1989. It is a l so submitted that the claim of 

the applicant is barred by time and she is not entitled 

for the benefit . The learned counsel has placed reliance 

on the fo llowing judgments: 

1. UNION OF INDIA & ANR. Vs. R~ S.b.RANGAPANI & ORS. -
2000 sec (L&s) 647 

2 . T.N. ELECTRICITY BOARD Vs. R . VEEAA8\/At4Y & ORS. -
1999 sec (L&s) 717. 

9. vle have carefully considered the submissions of the 

counsel for parties. 

10 . As stated earlier , there is no dispute bet\-.reen the 

parties so far as the £acts of the case are conce rned. The 

only question fo r determination in the pr esent case is as 

to Hhether the cut off date ·1. 8.1989 as provided under the 

o.H. dated 7. 8 .1989 for giving the benefit of pay prot ection 

to those v1ho joined Government service after leaving their 

services in autonomous bodies and Government undertakings 

as pr ovided in the o.M . .is justified or not?. 

11. The Hon ' ble supr eme court in several.aa ses has l aid 

down the guidelines to judge the corr ectness of the pr ovi-

sions providing cut off date and thus making a cla ssifica tion. 

In the case of n.s. ~KARA , the Hon'ble supreme court in 

para 11 has held as under: 
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11 11. The decisions clearly l a y dO\·m that though 
Article 14 forbids class legislation, it does no t 
forbid rea sonable cla s sification for the purpose 
of l egislation. In order, however, to pass the 
test of permissible cla s sification, two conditions 
must be fulfi l l ed , viz., (i) that the classifica­
tion must be founded on an intellig ible differentia 
which distinguishes per s ons or things that a re 
grouped together from those that are left out of the 
group; and (ii) that the d i fferentia must have a 
r a tional r e l at ion to the objects sought to be 
achieved by the statute in question ( See Ram 
Krishna Da lmia V. Justice S . R. Te ndolka r). The 
classification may be founded on differential basis 
accord ing to objects sought to be a c hieved but what 
i s implicit in it i s tha t ther e ought to be a nexus 
i. e ., ca sual connection between the ba s i s of classi­
f ication and object of the statute under consi der a ­
tion. It is equa lly well settled by the decisions 
of this Court t hat Articl e 14 condemns discrimina­
tion not only by a substantive law but a l so by a l aw 
of procedure . 

12. The Hon• b l e supreme court in the case of R .L. ' '!AR'\'JAHA 

(supra), \tlhile examining the a pplicab ility of the o.r1. 

granting new benefit ~ of reckoning past government servi ce 

towards pension under autonomous bodies from the date of 

issue of the O. M. held as under: 

also 
11 9. vle do notLfind much substance in the plea 
that this concession b e ing a new one it can only 
b e prospective in ope ration and cannot be extended 
to employees who have already retired. It is true 
that it i s prospective in operation in the sense 
that the extra benefit can be claimed only a fter 
Aug ust 29, 1984 that is the da te of i ssue of the 
government order. But it ce rta inly looks backward 
and t akes into consider at ion the past event that 
i s the period of service under the Central Government 
for purpose s of computing q ualifying service because 
such additional service can only be the service 
r endered prior to the date of issue of the gov e rnment 
order. By do ing so the government order \·rill not 
b e come a n order having r e trospective effect. It 
still continues to be prospective in operation. 
Whoever has r endered service during any pa st period 
would be ent i tled to claim the additiona l financial 
bene f i t of that service if he is a live on Aug ust 29, 
1984, under the government order but with effect 
from August,29, 1984." 
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13. The dispute in the present case has to be co ns ide red 

in the light of the observations of the Hon'ble Supreme 

Court in the a fore said two cases. 

14. In the counter affidavit, the r espondents have not 

given reasons for which the cut off date 1 . 8 .19 89 was 

chosen by the r espondents for applying t he benefit under 

the o.M. dated 7. 8 .1989 . In the counter aff idavit, the 

object sought to be ,:1chieved by the o. t4 . dated 7.8.1989 

has a lso not been discloned~ 
..,_ 

t~~~ ~· During arguments ==~=!!- .. - ·--- ... 

also the l earned couns e l for the r e spondents has not been 

able to throw light as to how t he cut off date provided 

under the O . M. dated 7. 8 .1989 satisfies the twin tests as 

provided by the Hon ' ble supr eme Court. HOltJev e r. on a perusa l 

of the O.t1 . dated 7. 8 .1989 , the object sought to be a c hieved 

can be a scertained . 
'-'\. ... 

In first paragra ph cf ' 1 O . H . provides 

that "but for this pay protection, it has not been possibl e 

for Government to draw upon the talent tha t is availabl e in 

non Government organisations ." Thus , the object sought to 

be achieved behind g ivi ng the benefit vide O. M. dated 7.8.89 

appears t o be to attr act t a l ent t o Government service . Now, 

it has to be seen as to how the cut of f dat e 1. 8 . 89 has a 

nexus with t he object sought to be achieved. \·le do not f ind 

any nexus with the cut off date 1. 9 .1989 and the object 

sought to be achieved as stated above . Similarly, there 

appears no intelligible d iffe rentia betv1een the two groups 

of employees v1bo joined the Gove r nment service on o r after 

1.8.1989 and those who joined before that da t e . In both 

cases the past service rendered in the government underta king 

or in the Bank in the present case , has to be calculated. 
' 
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The obse rvation s of the Hon'ble supreme Court in para 9 

of the judgment in R .L. Marwaha's case are squarely 

applicable in the pr esent case . In our opinion. the 

cut off date of 1.8 .1989 provided under the o. r1. dated 

7. 8 .1989 does not satisfy the t\<10 conditions that the 

cla ssification is f ounded on inte llig ible d i fferentia 

and tha t the d i fferentia has a ny rela tion \<tith t he object 
.,.... is.,._ 

sought. In ourrtopinion, itLclearly discriminatory and 

vio lativ e of Article 14 of the Con s t i tution of India • 

• 

15. The judgment~ of t he Hon'ble supreme Court in the 

case of Union of India & Anr. Vs . R. Sarangapani and Qrs. 

(supra ) a nd T . N. Ele ctricity Board Vs . R. veera ~1a~y & Ors. 

( s upra) r e lied upon by the l earned counsel for the r espondents 

are not applicabl e i n the present case as the facts on \oihich 
r' a-

basis the cut off date was uphe ld by the Hon'ble supreme 

court are no t f o und in the present case. As already s t ated 

the r espondents have not ind ica t ed a ny rea sons in the 

pleadings t o jus tify the cut off date • 

16 . The next important questio n is on limitation. The 

l earned coun sel for the r espondent s has submitted 1that the 

case of the applicant is barred by time as the cause of 

action arose to h e r on 15 .s .1989 \<Jhen she joined the 

gov ernment service a nd her pay wa s fixed. But, she filed 

.1 a representation for the first time on 19.12.1993 . i.e ., 

afte r 4 yea rs of her joining service . \·Jhen her claim ~ras 

r e jected , she has approached this Tribuna l. 

tA. ~~(,-'"( 
17. The l earned counsel for the ~sapeedeetr; on the other 

hand , submitted that the applica nt submitted he r r epr esent a -.. ..... 
+-~ t(. 

tion before the Government when she learn&& about the O. M • 
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dated 7. 8 .1989 , but her claim was illegally rejected. 

The O.A. had been file d well within the period of one 

year from the date of rejection of the representation 

and the claim is not barred by limita tio n. For this 

purpose, the l earned counse l for the applicant has placed 

reliance on the judgment o f the Principal Bench of th i s 

Tribunal in the case o f Kharaitilal Bha lla v s. Union o f 

Ind i a (1992) 22 ATC 327 and submitted tha t as the applicant 

was not aware of t he existence of the O. M. dated 7. 8 .1989, 

s he appr oached i mmediat e ly aft e r having knowl edge of the 

benefit denied t o her. 

18 . we have c o n s i dered t he submissions of the counsel for 

the part ies . The repre sentatio n of the applicant dated 

19 .12.1993 has been considered on merits and rejected o n 

the g r ound that she is not e nti tled for the benefit of 

the o .M. dated 7. 8 .1989 . The claim of the applicant for 

pay protection has no t been denied o n the g r ound o f del ay . 

The r epresentation of the a pplica nt was r e j ected o n 18 . 4.1994 . 

This O.A. had been filed o n 17 . 4.1995, i. e ., well within 

one yea r period of limitation provided under section 21 of 

the A.T. Act, 1985. Thus, the applica nt has approache d 

this Tribunal within time from the date o f rejection of 

her claim by the Government. However, the questio n of 

delay between 15.5.1989 a nd 19.12.1993, still has its 

e ffect. Though the learned counsel for the appl icant 

during argument s submitted that sh e approached on ha ving 

knowledge a nd has also relied upon the case of Kharaitilal 

Bhalla (supra ) , but , th i s delay in approaching the government 
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has not been explained in the o.A. by pleading the ground 

raised during arguments. In the circumstances, in our 

opinion, the applicant may gain the benefit from the date 

she approached the Government by fili~ representa tion on 

19.12.1993 and the benefit f or the earlier period shall 

be only notional. 

19. For the rea sons stated above , this O.A. is a llowed . 

The cut off date provided in para 4 of the O.M. dated 

7.8.1989 (Annexure -5 to the O.A.) is found t o be illegal 

a nd discriminatory anJ violative of Article 14 o f the 

constitution. The impugned order dated 18.4.1994 -

Annexure-6 i s quashed . The respondents sha l l consider 

the ca se of the applicant a fresh in the light of the 

observations made above . The benefit fo r vlhich the 

applicant is found entit l ed sha ll be paid to her with 
"''-1'"" a rrears with effect from 19.12.1993. ~7 t, HOwev er, the 

benefit for the period 15.5.1989 to 18 .12. 1993 sha ll be 

only notional. There \·Till be no order as to costs. 

psp . 
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