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Subhash Chandra Gupta, s/o sri K.M. Gupta, SSP NTL.
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chandra Deo, S/o sri Paras Nath Tewari, SP (R) INT, Agra.
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eees Applicants

versus

The Union of India through the Secretary, Ministry of
Home Affairs, New Delhi,

Q\{ co 3]~




3.

2. State of UP through the secretary Home, UP shasan, Lucknow.
S The Director General of Police, UP Lucknow.

4, The Union Public Service Commission Dholpur House,
New Delhi, through its Chairman.

Se R.N. Mishra

B, P,D, Srivastava Through, Director General

7. pratap Bhan Bajpai of Police, U,P., Lucknow.

8. Dwarika Singh

9. Balrak Mallick

10, Bhagwan sSingh

.+« Respondents

By Adv : sSri K,P, Singh, sri s.C., Tripathi
& Sri s Kumar

ORDER

Hon'ble Maj Gen K.K. Srivastava, Member (A).

This Original Application has been filed by 43
applicants who are !iembers of I,P.S. of U,P., Cadre, having
been promoted from the Provincial Police Service seeking

following reliefs :=-

. b to summon the entire record from the respondents
pertaining tc the select lists or State Folice Officers
of U.F. Cadre of IPS since 1971 till 1985 and to guash
the same in soc far as it is not in accordance with
law and to direct the respondents to prepare the said
select list fresh in accordance with law,.

CE i to issue a mandamus directing the respondents
to review and revise the various select lists and
in particular of the years 1972, 1973, 1974, 1977,
1978, 1981, 1982, 1983, 1984 and 1985 in order to
exclude the names of such State Folice Cfficers who
got appointment in IPS before the date of the said
select list and to include the names of other eligible
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4.

State police Officers in the said lists.

iii. to issue a mandamus directing the respondents to
appoint the select list State prolice Officers in
promotion quota of IPS of UP Cadre from the date
vacancies in their quota occurred as per the direction
of Govt. of India as contained in the orders dated
14.3,1977 and 30.,10,1984, Annexure A-10 and A-11 to
Compilation Il and/or to make appointment nctional/

actual as per the directicn of Hon'ble Supreme Court
on any such uniform and raticnal basis as this Hon'kle
Tribunal may deem fit and proper in the circumstances

of the case,

iv. to quash the order dated 8.8.1994 and 5.%¥2,1994 to
the extent of para-4, entries contained in column-3, 5

and 6 and to direct the respondents tc pass fresh orders

by giving dates of inclusion of the names in the select

£ lists and the dates of notional/actual appointments as
per law and to determine year of allotment and seniority

of promotee IPS Cfficers of U.F. Cadre, thereafter in

accordance with law and tc modify further paras i.e. i
raras 4 and 5 accordingly of the orders dated 8.8.1994

and 5,12,1994 respectively,

Ve to issue any other direction as this Hon'ble Court/ ‘
Tribunal may deem fit and proper in the circumstances

of the case,

Vi, to award costs throughout the applicants."

e The facts, as pleaded by the applicant, are that

Indian pPolice Service (in short IPS) is an All India Service, as

defined under aAll India Services Act 1951, The recruitment and

conditions of service in IPS are governed by several Rules framed

under All India Services Act, 1951, For the purpose of present

Original Application IPS (Appointment by Fromotion) Regulations,
1955 are relevant and in partincular Regulations 5, é and 7 are to

be considered which would be referred subsequently. The contention

of the applicants is that as per Regulstions-5 of Appointment
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by FPromection Regulations, 1955, preparation of Select list of
the Members of State FPolice Officers, every year, is mandatory

as was also held by Hon'ble Supreme Court in the case of Union

of India Vs. ML Kapoor, AIR 1974 SC 87. The aforesaid law was

-

reiterated by Hon'ble Supreme Court subsequently also in the case
l‘

‘U’ -
of syed Khalid Rizvi Vs. Union of India and others reported in

JT 19922 (Supp) (SC) 169. The aprlicants contended that in the

yezrs 1971, 1975, 1976, 1979 and 1980 no select list was prepared,
as contemplated under Regula-tions-5 of Appointment by Promotion \ 1
Regulation. This resulted in Post-poning the appointment of Members

of State Police Services in IPS and also adversely affected their

year of allotment and seniority. The effect and consequence of non-

pregparation of the select list for the aforesaid yezrs was

ultimately considered by Ban'ble Supreme Court in Syed Khalid

Rizvi's case (supra) and in para 34 of the judgment Hon'ble

Supreme Court has held as under :- l

We have, therefore, no hesitation to hold that
preparation of select list every year is mandatory.
It would sub-serve the okbject cf the Act and the
Rules and affords egqual opportunity to the promotee

[
oficers to reach hicher &chelon of service, The dereli-

'S
c;tio&"of statutory duty must saticfactcrily be accounted §

for by the State Government concerned and this Court take

serious note of wanton infraction."
Hon'kle Supreme Court in the aforesaid case of Syed Khalid Rizvi
(suprz), took the view that since preparation of select list every
year was mandatcry and there was non compliance of the said Mandate
on the part of authorities and, therefore, concerned authorities
should be directed tc take steps of preparatiocn of select list
notionally for the aforesaid years and make appointment accordingly. §
From the judgment of Hon'ble Supreme Court in Sy=d Khalid Rizvi's
cazse (su,ra) it is clear that Hon'ble Supreme Court required the
authorities to prepare notional select lists of aforesaid five
years, and when the said Select list was placed before Hon'ble

Supreme Ccurt, the concerned Members of service, raised certain
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i cbjection regarding correctness of those lists. In the circum-

stances Hon'ble Supreme Court in Para 37 of the judgment issued

following directions :-

"Registry is directed to return the select list
] produced by the State Covernment which would give notice
to the promotees who were *included in the notional

list of their inter-se- placement of respective years .
- 1971, 1975, 1976, 1979 and 1980 directing them to submit
within the specified time their objections, if any, |
and the State Govemment would send the list, objections |
if made and the relevant records to the Central Govt.
would submit their comments to the Union PSC which whould
consider them and may accept or modify the list as per the
record and would communicate to the Central Govt, and
the State Govt.. Thereafter the Central CGovt. would

make necessary appointment on the recomméendation made
by the State Government as per the law,"

The applicants submitted that against the Notional select list
prepared fer the year 1971, 1975, 1976, 1970 and 1980 as permited
by Hon'ble Supreme Court, many of the applicants filed their
objections/representations and two of such representations have been
filed as Annexure-5 and A5 before this Tribunal. The applicants
however, contended in para 4.12 of the OA that the respondents
did not communicate any decision on the objections filed by the
applicants and on the other hand issued orders dated 8,8.1994

and 5,12,1994, Annexure A-l1 and A2, wherein Column-5 the date of
notional appointment of IPS was mentioned@ as revised on account
of preparation of the aforesaid Notional select lists and making

appointments retrospectively.

3 The applicants have further submitted that from 1981
to 1984 the Select list were prepared every year but again in
the year 1985 the Select committee met on 27,12.,1985 to¢ prepare
a list under Regulation-5 but before it could be approved by

Union PSC, Hon'ble Allahabad High Court in the case of Basant Singh

Vs. State of UP and others, pasgses @n interim order staying
i s - J ..---7/-
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7.

prepvaration of the Select list and appointment in IPS in

LY

promotion quota. The said writ petition was ultimately finalised

by the verdict of Hon'ble Supreme Court, delivered on 3.11.,1988

(Judgment reported in AIR 1989 SC 218 Rana Randhir Singh Vs. |
State of UP and others). Thereafter, the list prepared on
27.12,1285 was approved by the Union PSC on 6.2.1989 and the
appointments were made by the Covernment of India from the aforesaid
select list by clubbing all the vacancies which became available
upto.February 1989, These appointments were challenced in OA

no. 337 of 1990 which was decided by this Tribunal vide order

dated 17.08,1990 holding that since preparation of the Select list

every year was mandatory, hence clubbing of the vacancies and making
appointment from one Select list was not valid, Against the
aforesaid judgment of the Tribunal an agpeal was filed before
Hon'ble Supreme Court, which was also decided alongwith Syed Khalid
Rizvi's case (supra), wherein aforesaid aspects of the matter

stoocd affirmed,

4, The applicants have further pointed ocut that this

Tribunal vide its judgment dated 27.8.1992 in OA no. 812 of

1292 R.,D. Tripathi Vs. Union of India and others, has clearly i
held that appointment in pursuance to 1985 Select list which

were made»&T 15L32.1989 were liable to be made with retrospective
effect and whieh issuing the impugned orders dated 8.8.1994 and
5.12.1994, respondents in Column 5 have given date of notional
appointments with retrospective effect in view of direction of

Hon'ble Supreme Court in Syed Khalid Rizvi's case (supra) as also
issued by this Tribunal in R.D. Tripathi's case (supra). The
contention of the agplicants on the basis of aforesaid fact i

is three fold. The applicants, first contended that Notional :

select list of 1979 and 1980 have not been prepared in accordance

with rule, For preparation of 1979 select list, the Select

kx— R l}
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Committee met in December 1978 and thus cut off date for the
purpose of Eligibility etc. as per Regulation-5 was 1.1,1978,

Regularion -5 sub-regulations (ii) and (iii) as it was available

on the Statute book for the aforesaid select list may be cuoted

bElDw [ B

Whpeculation 5 (ii) and (iii) of IPS
(Appeintment by Promotion) Regulations, 1955

(ii) The Committee shall ccnsider for inclusion in' the
said list, cases of Members of the State FPolice service,
in order of seniority in the State FPolice service to
number not less than three times the number referred to
in sub- regulation(i)

Provided that in computation of number for
inclusion in the field of consideration number for
officers-referred to in sub Regulation (iii) shall
be excluded :-

(iii) The Committee shall not ordinarily consider
the cases of members of State Police service who
have attained the ace of 52 years on the first day
of January of the year in which it meets.

Provided that members of the State Police 8Services
whose names appearg in the select list inforced immediately
before the date of meeting of the committee, shall be ‘
considered for inclusion in the fresh list to be prepared
by the Committee, even if he has in the meantime, attained|

the age of 52 years."™
The applicants contended that the size of the Select list of
1979 was 23 as is also admitted in para 19 of the Counter affidavit
filed by the Union PSC. Thus as per Regulation 5 (ii) of the
Regulations the zone of consideration consisted of '69' officers,
The respondents included the nemes of Sri Pratapbhan Bajpai,
Sri Swarika Singh and Sri Balraj Malik, not cnly in the eligibility ‘

list but also in the notional select list of 1979 although _f

k/ 1--1:9/— I.'l' |
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in the eligibility list their names were at serial nos. 74, 92

and 103 ie beyond the zone of consideration,

S The applicants also submitted that no person who had
attained the age of 52 years on the Ist January of the yezr,

in which the select committee meets could have been considered.

The date of birth of Sri pParmeshwari Dayal Srivastava as 15.10,1925,

as is apparent from Annexure A-/ which is photo copy of the gradation

list published by the State of Up of State Police Services and

on page 93 of Compilation II the name of Sri Parmeshwar Dayal

and his date of birth is given at serizl no. 128, He was already
over 52 years of age on 1,1,1988 and, therefore, in-eligible

to be considered for selecticn in IPS in preparing 1979 notional
select list. However,.,in order tc nullify the actual effect i
and advantage which could have gone to the promotee:officers, the
respondents have included not only ineligible State Folice officers

in the elic¢iblity list but alsé, those, who were beyond the zone

of consideration, have been ccnsidered and actually included in

the select list so as to deprive the other eligible and competent

senior officers from being included in the select list. :

6. Thus the applicants contended that in orcder to deprive
actual advantage to eligible and competent State Police Officers,
the applicants no. 6, 41, 42 & 43 who were much senior and were

at serial no, 52, 54, 55 and 56 in the elig¢ibility have been
excluded while the personsk;hérwere ineligible and beyond the zone

of considercsticn besides being much junior in the State Police

i

service, have been included in the select list although those

L

persons were never actually appointed in Indian Police Serviceg

- - —

and this was only a paper work to deprive the promotee officers

of the actual advantage which they would have been entitled, had
B B *

Hon'ble Supreme Court directions been observed an&implemented 1

in words and spirit.
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7 e Similar contenticn has been raised by the applicants
challencing the correctness of notionsl select list of 1980 for
which Selection Committee met in December 1979 and the relevant
asserticns in this regard have been made in paras 4.18 to 4,22

of the Original Application,

8e The second submission of the applicants is that the
select list is a chain action and on account of notional back
dated appcintments, certain other: select lists required to be
reviewed zand revised in asmuchas Members of the State Police
service who got appointed in IPS, would continue to f£ind their
names in the select list of the years prapared subsequent to their

date of appointment in IFS, which was also not in accordance with

law,.

9. The third contention of the applicants is that the notio-
nal date of appointment shown in column-5 of the impugned orders

are not based on any Uniform or other valid principles, in asmuchas
in certain cases the date of appointment has been shown within

few days from the date of availsbility of vacancies while in other
cases 1t has been shown after several weeks, months or even years,
which has gone to the extent of two to four years. Ths submission
of the learned counsel for the applicant is that notional date

of appointment has to be given on some rational and Uniformm
Principle i.,e. either date of occurrence of vacancy or after

reasonable time from the date of occcurrence of vacancies or

any other principle as could have }teen applied, in the facts and

circumstances of the present case.

10, On behalf of the respondents all the four official
respondents have filed their counter affidavits. However the

private respondents have not responded inspite of service.,

%_/' ---nij-l/"'
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1%, The Govemment of India, respondent no, 1, in its
written statement has stated that it has finalised notional
select list of various years as per directicn of gah#b&e Apex
Court and on the basis of information made * available to it.
It has explained that the State Government is the sole
Custodian of service record of the State Police Cfficers.
The Selection Committee meeting to prepare the select list
is convened by the Union PSC on the basis of list of
elicible officers alongwith the service record furnished
by the State Government, directly to the Commission. The select
list prepared by the Selection Committee is finally approved
by the Union PSC, The respondent no. 1 only nominates the
nominee of the Central Government as member of the Selection
Committge as and wnen the meeting is fixed by the
Commission., It has thus furihgr sgid‘t at the subject

W W
matter of Original Application ' concerned with
the State Government and Union PSC. 1In para 8 of the
Written Statement the respondent no, 1 has said that
year of allotment and seniority to 1982 promotee IFS
Cfficers vide order dated 5.12.1994 and 8.8.1994 has been
determined on the basis of proposal forwarded by the State
Government. The orders of the Govt, of India were based
strictly on the direction of Hon'ble Apex Court in its judgment
dated 20.,11,1992 in the case of sSyed Khalid Rizvi Vs. Union of

India & others (supra) and the appointment etc. are based on

the specific recommendations and materials supplied by the

State Govt,

12, The respondents no, 2 and 3 ie the State Covt.
and the Director General of police, U.,P. have filed common
reply. As per the respondent no. 2 and 3 it is said that

the orderg dated 8,8,1994 and 5.12,1994 have been issued vy

k/ 111-12/*—-
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the Govt, of India on the basis of select list/MNotional select
list, as were prepared in accordance with NedrbPe Apex Court
direction and as per 1IFS (Seniority) Regulation which was

in force prior to 1988, It is submitted that exercise of
preparation of notional select list was undertaken as per
direction of Hon'ble Supreme Court contained in the order
dated 22,.8,1991 in Civil apgeal no. 2932 of 1989 filed by
Vikram Sinch and others Vs. Union ¢f India & others which

wes finalised as per final order of WAL:E:{ Court dated
20,11,1992., Syed Khalid Rizvi and others vs Union 2f India
and others (supra). The respondents no, 2 and 3 have further
stated that in view of Supreme Court's direction dated 20.11,1992,
the State Govt, vide letter dated 19,1,1993 invited objections

of the Cfficers including in the Notional select list through

the Director General cf Police, U.F. Twenty four officers
represented and their reprsentations were sent to the Union PSC
on 6.3.1993, Thereafter, three more representations were received
which were also sent to the Union PSC alongwith the comments

of the State Government., The Government of India forwarded their
videws to the Commission on 19.5.1993, After detailed examination
of the representations, the comments of the State Government and
the views of the Central Govt., the Commission conveyed their
approval to the Notional select list of the year 1971, 1975, 1976,

1979 and 198Q on 11,11,1993, It further submits that as per
direction of th;ZsE?ieme Court dated 20,9,1990 passed in SLP

no. 12505 of 1980, Review Selection Committee met on 13/16,4.1992
and it prepared Notional select lists of 1986, 1987, 1988 and 1989,
On the basis of prepared Notionzal select lists of the aforesaid
years, the Covt. of India anti dated the date of appointments

of promotee IPS Officers vide its Notification dated 19,9,1995,

The respondents no, 2 and 3 further said that as the Hon'ble

Supreme, C urt did t issue aqy direction for communic tion of the
oo henee paer i h&ﬁh* -

order kassed on Ine repre entutibngwere not communicated to the

ho_- ceessld/-
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concerned officers. It further submits that the order

dated B8.8,1994 and 5.12,1994 passed by the Govt. of India
seems to be based on Rules and Regulations on the subject,

The respondents no, 2 gnd 3 have also disputed the represen-
tation alleged to be filed by the applicant stating that the
said representations do not seem. to have been received in the
State Govt.. It further submits that there sﬁﬁgtiprovisinn
for review cf the select lists once prepared gnd acted upon,
but they are reviewed on the specific direction of the Courts/
Tribunal, Thus the select lists of 1972, 1973, 1977, 1978,
1981, 1982 and 1984 were not mpeviewed on the basis of pregaration
of notional select lists, as no such directions were given by

the Hon'ble Supreme Court regarding those years, 1In para 19

of the counter reply, the respondents no. 2 and 3 have stated

that the select committee have considered 113 officers to prapare
notional select list of 1979 consisting of 23 names. The officers
over 52 years of age as on lst January 1978 were also required to
be considered as per Regulation. 45 such officers were considered
by the Committee, The names of Sri FN Mishra, Sri PD Srivastava,
Sri PB Bajpali, Sri Dwarika Singh, Sri Balraj Mullick, Sri Futtulal,
=@ Sri CD Sharma, Sri PN PBathak, Sri PC Singh & Sri FD Tripathi
were considered at sl no, 62, 66, 74, 92, 103, 52, 53, 54, 55 & 56
respectively. The officers graded as 'Very Good' including

those at sl no. 62, 66, 74, 92 & 103 were included in the select
list of 1979, 1t further states that the name of Sri Bhagwan Singh,
Sri Ravindra Nath Mishra, Sri Parmeshwari Dayal were included in
the notional select list of 1979 since they have beccme eligible
for inclusion in the zone of consideration and they were graded

as 'Very Good' and hence were included in the notional select list
of 1979. It is stated that 5/4 officers who were included in the
notional select list of 1979 and 1980 could not be given appointment
in IPS as they were at the bottom of the select list, In respect

of the date of notional and actual appointment in IPS, the

kwb ooeld/=
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respondents no, 2 and 3 have said that date has not been

cgiven in imaginary and arbitrary manner, but the nctional

dates of appointments have been determined on the basis of
notional select list, It is also contended that acpointments

of select officers were made with a gap of few months, but

this has not been done intentionally. The officers have been
given benefit of continuous officiation. It has also denied
that anti dated appointments are without any rational and uniform
basis. In para 26 the respondents no., 2 and 3 have denied

the Q;harg#.annexed as Annexure 12 to 26 to Compilation II in the
Original Application and it has been stated that correct chart
is being prepared and will be filed before this Hon'ble Tribunal

during the course cf argument. It is pointed out that no such

chart was ever placed before us by the respondents,

13, The Union PSC in its counter affidavit has alsc
stated that notional select list were prepared as per the
direction of the Court. Regarding consideration of the
representations submitted by certain officers, it is stated
that the same were considered by the Commission and its advise

was conveyed o the Govt., of India on 11,11,1993, It further

submits that the Commission applied its mind on both the occasions

i.e. at the time of approval of the select list on 5.3.1992 and
consideration of the representations as per Court's direction
dated 20,11,1992, Regarding the manner of preparation of the
notional select list etc, it has taken a stand similar tc that of
the State Government and the facts by the State Covernment,

regarding the select 1list of 1979 and 1980,

14, The applicants have filed rejoinder affidavit to the

aforesaid counter affidavit, wherein they have reiterated the

stand in the Original Application. In respect to the State Govt.'s

k\kﬂff voslb/=
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denial regarding receipt of representation of the applicant8,

as stated in the Original application, photo copy of acknowlédgement

has been annexed showing that the representation was received

in the _officep of the State Government as well as Director Generzl

of Folice, and was also sent to the respondents no. 1 and 4,

15. We have heard Sri Sudhir Agarwal, learned counsel

for the applicant and Sri S.C. Tripathi learaned counsel for

Union PSC (respondent no, 4), Sri K.P. Singh, learned counsel
appearing on beh&lf of State of Uttar Pradesh and Director General
of police, UP (respondent no. 2 and 3). The parties were also

afforded opportunity to file written submissions and we have

received written submissions filed by the applicants and by the
respondent no. 4. We have perused the records and have considered

various submissions made by the parties,

16,

On the rival submissions made by the parties three

basié issues are required toc be decided in the present Original

Application

i,

ii.

4 s Es

Whether the Notional Select List of 1979 and 1S80
have been prepared in accordance with the Regulations
as were operative at the relevant time,

Whether the Notional date of appointment/anti-dating

of appointment have been made on some valid, rational

or Uniform princigple or is arbitrary. If no uniform
principle has been applied by the respondents in giving
notional date of appointment, as a result of preparation
of notional select list/revision of notional select list,
what should be factors on which Qnti-dating or appoint-
ments should be made?

(' [
Whether, as a result of anti-dating of appointments, i
the inclusion of the name gf suchisffiﬁifs who are already ||
appointed in Indian Folice Services in subsequent '

select list treating them as Members of State pPolice {

Service, is valid or it should have resulted in revision

N/ AT
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of such select lists to the extent of inclusiocn of
the names of other officers excluding the officers who
are already appointed in IPS ?

As admitted by respondents no. 2 to 4 the Select List of 1979

was required to be prepared for including 23 names therein,
Regulation 5 (ii) of Appotntment by Promotion Regulations 1955,

as it stood in 1978 provided that Member of State PoOlice Service
who are liable to be considered for inclusion in the State

Select List would not be less than three times in number, referred
to in Sub-regulation (i). The First Proviso of Sub-regulation

(ii) of Regulation-5 excludes the number of Officers referred to

in sub- regulaticn (iii) in computing number for inclusion in the
field of consideration under Sub regulation (ii). Sub regulation

(iii) of Regulation-5 provides that the Committee shall not

ordinarily consider the cases of Member of State Police Sgrivces,
who have attained the age of 52 years cn the first date of

January of the year, in which it meets. The first proviso of

Sub regulation (iii) of Regulation- 5 however provides that

Member of State Police Service whose name appears in the Select
list inforce immediately before the date of meeting of the
Committee shall be considered for inclusion in the fresh select list
to be prepared by the Committee, even if he has in the meantime
attained theh;gEhOE 52 years, A cumul:ctive reading of the aforesaid
provisions it/clear that for preperation of the select list of

1979, for which meeting of the Select Committee took place in
December, 1978, the cut off date for the purposes of eligibility

was '1,1,1978', The sige of the select list was 23 and hence

not less than 69 officers could have been included in the Select ‘

list. The word 'not less than' in Sub- Regulaticn (ii) shows

that the minimum size of the eligibility list is "three times" the

number of the names to be included in the Select list, but it can

be more than three times, in view of subsequent provision as

contained in the proviso to subk-regulation (ii), and Sub regulation

N el /e
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3. For example, if the officers are above 52 years of age

as on lst January 1978, they could have been included in the
eligibility list beyond the number of 69, provided their names
were already included in the select list inforce immediately
before the date of meeting i,e, of 1978 select list. The
respondents no, 2, 3 and 4 in their counter affidavit have

admit ted that 45 officers above the age of 52 years as on

l1st January 1978 were considered, which included the names of
respondents no, 5 to 9. However, the record shows that none

of respondents no. 5 to 9 were included in the select list

of 1978. Further the respondent: no, € Ssri p.,D, Srivastava,

whose date of birth is 15,10,1925, was above 52 years of age

as on 1,1,1978 and hence his name could not have been included

in the eligibkility list of 1978 select list. Howeéver, not only
he was included in the eligibility list but even in the select
list. This obviously vitiated the preparation of 1979 select list
in asmuch as not only the ineligible persons were incluﬁﬁiﬂigh

the eligibility list, but even included in the Select listbwas
illegal. Further, so far as respondentz no, 5, 7, 8 and 9 are
concerned, they were not above 52 years of age as on 1.1.,1978 and

as per their own admission of respondents no. 2 to 4, respondent

no, 7 was at sl no. 74 in the eligibility list, the respondent no,8

at sl no, 92 in the eligibility list and the respondent no, 9
was at sl no. 103 of the eligibility list., NoO reason has been
assigned as to why the said respondents were included in the
eligibility list beyond €9, since they were not to be included
in the select list on account of being over age under the First
Provisc to Sub Regulation (ii) of Regulaticon- 5 reads with 8ub
regulation (iii) of Refulation- 5 of Appointment by Promotion
Regulation. Thus the respondents have not acted in accord-nce
with the rule by including respondents noc, 6 to 9 in the :
eligibility list of 1979 notional Select list and alsc hy

including their manes ultimately in the said Select list as

[:m/ olea/e LB/
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they were either ineligible or were beyond the zone of consideration,
and should not have been included at all. This vitiates the
notional select list of 1979 to the extent, the respondent nc., 5

to 9 have been included in the select list of 1979 and to

thaet &£xtent said select list is liable to be guashed and

should be re-drawn by respondents no, 1 to 4 in accordance

with law,.

17 « Similarly, in the notional select list of 1980,
respondent no. 10 was included in the eligibility list

as well as in the select list although he was above 52

years of age as on 1,1.,1979, sSimilarly, the respondent

nc. © was alsoc included in the aforesaid select list

and for the reasons stated above, regarding in-
eligibility of respondent no. 6 for inclusion of his name

in 1979 select list, his inclusion and selection in the
eligibility list as well as selection in 1880 is also
vitiated. 1In these circumstances 1980 select list in so far
as it includes the names of respondents no. 6 to 10 is vitiated

in law and to that extent is liable to be guashed.

18, The second gquestion relates to Notiocnal date of
appointment assigned to the applicants and other promotee
IPS Officers of U.,p., Cadre, on account of preparation of
aforesaid notional select lists of various years. The
applicants have placed on record a chart of occcurrence

of vacancies from October 192968 till 1995, The State of
U.P. in its counter affidavit has also filed details

of occurrence of vacancies on various dates as Annexure CA3
which is more or less similar to Annexure A9 to Compilation I
filed by the applicants, but only shows additional
vacancies in a?ﬁuah as the applicants have shown the

esessdl9/=
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availability of 176 vacancies upto 1.3.1995 although as
rer State Government theré were 179 vacancies upto
1.3,1975., The applicants have accepted versicn of the
State Covernment and on the basis thereof a chart has
been placed before us explaining as to how anti~-dating
has been done in an arbitrary manner, even when vacancy
was available and select list officers were available,
To demostrate the ahove facts, some illustrative cases

mey be mentioned as under :

sl. Name Select list from Date from Notional

no. which included which date of
continuously vacancy was appointment

available
| 1 2 3 4 5

& 1. Sri PN Saxena 1981 30.6.1981 11,12,1982
2., Sri SKA Rizvi 1981 09.11,1981 22.,11,1983
3. Sri HP Shukla 1981 31507 <1984 11,12,1982
4, Sri FN Dwivedi 1982 01.,10,1982 22,11,1983
5. Sri AK Singh 1985 01.02.1985 01.02.1986
6. Sri JS Agarwal 1974 13.09.1976 16,05.,1979
| 7. Sri LM Singh 1986 01.08.1978 11.12,1982
8., Sri Prem Chandra 1986 01,07.1984 01,08,1987

19 Although the respondents have said that the noticnal

date of appointment is not arbitrary but have not mentioned
anything as to what was the basis on which notional date

of appointments have been assigned to various officers
including the applicants, It is no doubt true that 2
Government servant has no right to claim the appointment
on a post from a particular date. However, the present
case is totally different because of peculiar facts and
circumstances, referred to above, which shows that on

account of failure cn the part of respondents no., 1 to 4

N
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in observing their obligation of preparation of Select
lists of State pPolice Officers every year, the said officers
had suffered adversely, 1In order to mitigate their
sufferance, this Tribunal as well as Hon'ble Apex Court directed
noct only to prepare notional select lists every year,
but also to make appointments accordingly. In compliance
thereof, the respondents no. 1 to 4, have anti- dated
appointments after preparing the notional select lists.
qgweﬂﬁy, it is alsoc incumbent upon the respondents no., 1 to 4
tniaétivdated appointments on some valid and just criterion,
since this is notiocnal date and therefore, the logics which are
otherwise applicable in cases where the appointments are mede, as
a matter of fact, in regular way, would not apply and
here a policy decision is to be taken to assign the year cf
allotment onL;; just and validbgwiteriDJT for example, may
be the date of occurrence of vacancy or after a reasonable
time from the date of occurzence of vacancy i.e. 15 days or
33 days in order to compensate the time to cover up the pericd,
it would have taken in processing the appointments after
preparation of the select lists and similar other factors,
However, as stated above, and rLcordslggowua, that in some cases
the notional date of appointment is within few days from the
date of occurrence and in other cases it varies from few
days, few weeks, few months and evcon few years. This
is apparently arbitrary and discriminatory. The Apex
Court in the case of E.P. Royyppa Vs. Union of India & Ors
AIR 3974 SC 555 has clearly observed in para 85 as under :-
"Article 14 and 16 strikes it arbitrariness and
State action and ensures fairness and - equality
of treatment. They require that the State action
must belssed on valid relevant principles
applicable., alike to all similarly situated and

it must not be guided by any extranceous or
irrelevant considerations because that would be

denial of equality."

‘\u—- SEr e
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The above dictum of Hon'ble Supreme Court has been consistantly
followed since then, In the present case, for the purpose
of notional select list also, the respondents while selecting

notional date for meeting of the select committee and date of

|
approval of the select list, have also followed 2 just principles.
For example, for notional select list of 1979, the date

of meeting of select list has been taken as December 1978,

and date of approval of select list has been taken as 31,1,1979,
Similarly for 1980 Notional select l1list, the dete of meeting l
of the select committee has been taken as December 1979 and the
date of approval of the select list as 31.,1.1980, The same

pattern has been applied in the earlier select lists of 1971, 1975,&

1976. In these circumstances it was incumbent upon the u.
respondents no. 1 to 4 to appliy similar Unifcrm criterion

[ NS
for anti-dating notional appointments and either it oucht to hang%m M
|

the date of avaliability of vacancy, or after a reasonable time from

the date of occurrence of vacancy in order to cover up the period

which would have taken in processing the appointment ie after
15 days or a month from the date of vacancy or so., The respondents
have miserably failed to point out any single criterion or

principle on the basis whereof notional dates of appointment has

= —————

been assigned to the applicanté and other officers, what
to talk of its justification or validity. The reply filed

by the respondents are absolutely silent in this regard.

20, The applicants have claimed that appointment cannot

be denied arbitrarily and for the said purpose, has relied upon
the judgment of Jodhpur Bench of the Tribunal in case of
GeFP. Nagar Vs. Union of India and others, 1993 vol (24) ATC page 517 t

wherein the Tribunal has observed that denial of appointment

——

cannot be on arbitrary basis,

The applicants have also relied

l ®pon the case
lii'lzz/—
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of Ram Saran Singh Vs. Union of India & Ors 1995 vol (2) UPLB & EC
51, which is the judgment of Principal Bench of the Tribunal in
the matter of appointment of Indian Administrative Services and
wherein the Tribunal has held that after inclusion the names in
the select list the officers cannot be denied appointment £rom

the date of vacancy.

22. The reliance has also been placed by the applicants

in the case of pP.K. Nambodram Vs, Union of India & Ors 1996 vol (34)
ATC 587, which is a case pertaining tc appointment in Indian

Police Services, wherein also Ernakulam Bench of the Tribunal

has observed when vacancies are availaeble, the select

list officers must be appointed and appointement should

not be denied arbitrarily.

23 . The law referred to above is unexceptional., It is tru:EW'L
while anti dating the appointments zs a result of preparation of
notiocnal select lists of various years, the officizl respondents
have not acted on the basis of any uniform or reascnable

basis, but it appears that noticnal dates have been given

in an arbitrary manner, which is illegal. The question

as to what should be the principles on the basis where of

noticnal appointments could have been given to the applicants

and other officers, The clzim of the applicants that notional
appointments should have been given with effect from the date of
occurrence of vacancies after inclusicon of their names in the select
list, cannot be accepted, in asmuch as @& perusal of IPS (Appoint-
ment by Promotion) Regulation shows that after select list is
finalised, the State Government on the occurrence of vacancy is
required to send proposal for appointment tc the Central Govt.

alo g\ E}th its ccmments and thereafter it is the Central Govern-
ment whﬁigotifgﬁéppointment in the service. Obviously this would

N W
have consumed some time and hence appointment from the date ‘a
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occurrence of vacancy after inctusion of name in the select
list is not acceptable. Considering the stand taken by the
respondents in respect to finalisation of the notional select
lists, for which similar exercise is required to be undertaken
at the level of State Government, Central Government and the
Union PSC, the official respondents on their own have treated
one month's time to be a reascnable time which would have
consumed in finalisation of the select list we feel that fcr the
purpose of giving anti-~dating notional appointment, period of
15 days, would be reasonable, in asmuch as in the matter of
appeointment only the State Govemment and the Central Government
are involved and the exercise undertaken is much less than

what it is required for the purpose of finalisaticn of the select
list, Therefore, we are of the view that notionzl appointments

ought to have been assigned to the applicants and similarly
P

b
placed other persons after 15 days £ the date of availability

of vacancy, after inclusicn of the names of the incumbents in
the select list.

e
24, Thefkird issue raised by the applicants, infact, is
the logicel corollary of the exercise undertaken, as aforesaid,
A perusal of IPS (Recruitment) Rules, and IFS (Appointment by
Promotion) Regulatim clearly shows that feeder cadre consists
Oof such persons who are members of the "State Police Service."
Regulation 5 (1) of Appointment by Promotion Regulations provides
that theigﬁmmittEbshall prepare a list of such members of
"State Police Service" as are held by them to be suitable for
service, It is apparent that the select list could contain the
names ©f only such persons who are members of the " State pPolice
Service" and by no strech of imagination a situation can be
conceived where the members of IPS may be included either in the

elicibility list or in the select list for considering promotion

tc Indian Police 8ervice, Such a situation is neither permitted

N_, ....24/—J ‘_
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under the Rules and Regulztions nor can be permitted to occur

at any point of time. A _person, who is already member of Indian
Police Servicey cannot be ccnsidered to be a member of "State
police sService" so0 as tc be included in the list to be prepared
under Regulation-5 which is ultimately finalised and termed as

" Select List ". However, as a result of preparation of noticnal
select lists and notional appointments, as per direction of
Hon'ble Apex Court, it is apparent that in mapy of the remaining
select lists, a situation had arrived where the names of persons

who are alreedy appointed in IPS have been shown to continue.

The applicants have filed a chart to demostrate the said situation

as Annexure-6, Some of illustrations from the same may be given

a5 under g-

Sl Name of Date of appcint- Select list of which §
no Officer ment in IPS he i1s ccntinuing
after sppointment in
IPS
1- 2: 3- 4-
1., Sri V.B. Singh 16,09,1971 (1) 1972 Select list

where the Select
Committee met on
31.,12,1971

(2) 1973 Select List,

for which Select Committ-

ee met on 27.12,.1972

2. Sri R.P. Dubey 11,21 5397% 1972 Select list for

which Committee met
on 31,12.1971

3. Sri HK Chaturvedi 3 g MOS o Rl B o s 1973 Belect list for

which Committee met

4, Sri Harli Singh 10,03,1975 1977 Select list for

which meeting took
place on 29,12,1976

O Sri JS Agarwal 16,05,1979 Included in the list

of 1981, 1983 and 1984

25, Similar is the positicn in respect of several other
officers and this has been demostrated by the applicants in

Annexure-6 of the Original Application, Necessary facts in this
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regard have already been stated by the applicants in Fara 4.14 'S
of the 0.,A., The respondents no, 2 and 3 in para 13 of the Counter
affidavit have stated "that the contents of para 14 of the 0OA
being matter of record need no reply." Similar, is the reply
in Para 14 of the counter affidavit filed on behalf of the
Commission, None of the Cfficial respondents have explained

A as to how the above situation was allowed to continue in asmuch as,
in the above circumstances, as a natural ccrollarv, it was incumbent
toc have revised the subsequent Select lists to the e xtent they
include the names of such officers who are already appointed in
Indian FPolice Service, and in their place, other siutable
eligible officers ought to have been included, We fail to
appreciate this inaction on the part of respondents. It has only
encouraged further litigation which could have been nipped at

% bud without com; elling theﬂgbplicantklo approach this Tribunal,

The stand taken by the respondents that the Select list are
reviewed and revised only under the orders of the Court and not
otherwise cannot be appreciated, particularly in view cf the facts

and circumstances of the present case wheres due to non preparation

of various select lists a different situation was allowed to

occur, Hence when an exercise was undertaken, full effect ought
to have been allowed by the respondents to the said exercise
sO that entire house ought to have been set at right. The A

continuance of the names of members cof IPS in the Select list .

could not be even defended during the course of argument by the
learned counsels for the official respondents and they cculd not
say anything justifying the aforesaid sitya ipnghﬁln these

circumstances we are not left with any other_ but to accept

A
the submission of learned counsel for the applicants in this
regard and to hold that continuance of the names of such officers: ﬂ
wl'o are already appointed in IPS in the select lists of subseguent

year of U,P, Cadre was contrary to the rules.
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(1)

(ii)

(iii)

(iv)
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findings and discussions made herein above, original Application
is allowed and following directions are issued to the respondents

0e 1 to 4 :

In the facts and cirgumstances and in view of our

Notional Select List of 1979 to the extent it has
included respondents no. 5 to 9 is gquashed and the
respondents no. 1 to 4 are directed toh're——drawl- the
aforesaid notional select list in accordance with law
and in view of the observations made above and to includ
the names of eligible and suitable officers of State

Police service in place of respondents no. 5 to 9 and

to make appointment from the due date accordingly.

Notional select list of 1980 is quashed to the 0‘m;xt.raznir
it includes the name of respondents no. 6 to 10 and
respondents no.l to 4 are directed to re-=draw the
aforesaid notional select list in accordance with law
and in ¥iew of observations made above and to include
the EJLrhx.eurwe:;tr::rf eligible and suitable officers of state

Police service in place of respondents no. 6 to 10 and

to make appointment from due date accordingly.
b

BatehNot.ional appointment of the applicants and other
promotee IPS Officers would be with effect from 15th
day from the date of availability of vacancy, after
inclusion of the name of the said person in the
Select List, and to that extent the dates of notional
appointment mentioned in column nos. 5, Para=2 of the
orders dated 8.8.1994 and 5.12.1994 are quashed and
the respondents no. 1 and 2 are directed to issue
revised order giving notional date of appointment as
above in respect tothe applicants and other similarly

placed persons.

the respondents no.l to 4 are directed. i;o-rev:l.ewk'?and arda
Eéviae&f':fﬁhe various select list of relevant years to

the ext.enﬁi'ljy contain the names of the Officers

Aae—



already appointed in Indian Police Service and in
their place other suitable and eligible officers

shall be included.

the respondents no.l to 4 are further directed to
undertake entire exercise, as aforesaid, within a
period of four months from the date of communication
of this order and also to glve consequential benefits

to the applicants ..
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