OFPEN COURT
CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAYABAD BzNCH
ALIAHAFAD

DATED THE 13th APRIL, 1998

€6RAM :  HON'BLE MR, S.DAYAL, AM,

ORIGINAL AFFLICATION NO,.232 OF 14995

i. B.K.Shukla S/o0 late Sri B,N,shukla,
rasident of 285, Railbazar, Kanpur MNagar.

2. Ganga Prasad S/o late Shri Jagannath Frasad,
resident of 18/219, Kuruswa, Kanpur Nagar.
€/R Shri K.K.Tripsthi +o»  HApplicants

Versus

1. The Uriion of India, through Ministry of Defence,
(D.GLO.A,) Senior Tuality Assurance,
E.s.T.T.(G.5%, D.6G.0.ALomplex, L,.B,SMarg,
Vikrauli, Pombav - 4000B3.

2. The Chairmen, Ordinance Factory, Board
Aukland House, Calcutta.

3. The General Manager, Ordinance Factory,
Bhusawal .

4, The Senior Quality Assurance Off icer,
$.0.A.E (G.5.) Cl%\ Kampur.

%, The Controller of Defance Account,

Cantral Commandent, Lucknow.
8. Con‘troller;‘te Guality Assurance, G.$, Kanpur|

P Respand@nts

C/R Shri Aghok Mohiley, Advocate




So

ORDER

This is an application under section 19 of the
Administrative Tribunale Act 1985,

2 The applicant;hagécome to the Tribunal against
ordars dated 13.7.9C and 16.11.94 which are for recovery
of House Rent Alloﬁénca drawn by the two apélicants in
this case vhile they wers in occwpation of Government
accommodation and another order in which the amount of

recovery has been mentioned as payable by the two applicants

3. The facti?narrated by the applicants are that the
applicants were transferred from Kanpur to Bombay with
posting at G.S.Q.A., Ordinance Factory, Bhusawal with
effect from 14.3.88 to 15,4.9C and 21.9.87 to 30.4.90
respectively. They stayed in one room of N.G.O Mess,
Cuarter No .T-64/1 at (Clerical line) @ Ks.2/- per day per
bed. The applicants paid the amount for occupancy of bad
in N.G'0. Mess and weras paid house rent allowance by the
G.8.0.A,, Ordinance Factory at Phusawal. Although both
wers transferrad in April 169C to Kanpur, *hey were sent

e tue bovis 4
£ notice for the recovery of H.R.AL by Circuler dated
7.10.94, Curiously the appzicanéﬁiaiﬁ¥?§§3§ that they
recaived & copy of order dated 13.7.9C regarding racovery
of HR.A. from the applicants. They eddifiéddnd represented
against the order by letter dated 15.11.9C and claimed
that no aetion was taken till October 1994. By order dated
16.11.94 they were asked to pay back Bs.5,524/- and %,6,820/-
respectively from their pay. They claimed %o have made a
representation ggainst this order. They claimed in their

representation that circular which is sought to be applied

\'qu— ¢
to them disentitling to receive the H.R.A. was £4Z88 150ved




&3

after they had moved from Bombay to Kanpur and was not
applicable to their casesas it was not glven any retros-
pective application, They claimed that they received the
H.R.A, becauge they had not been given house facilities
and were permittsd to live temnoragy in the NGO Mess
having only one bed in a reoom, They claimed that their
representation did not bring about any responsdBFity but
at the same time no money has bsen recoverad from the
applicants so far, They mentioned the names of few okher

vé,s-.

b esi
employees who have qiven facility in the N.GC., Mess but
am\mg\,
no recovery has baen made from them| they also received
H.R.A, The names of such persons stated by the applicants
are Shri Kumaran, Shri Yadri, Shri Veshnava and Shri
Tongarrey as well as My, Soni. The first four belong

to Central School&yﬂaLkiUNQMy‘

4. The learned counsgel for the applicant remained

absent inspite of the kémmd order in the order sheet that

he would be given last chance of hearing on 13.4.98%

Shri Ashok Mohiley appearad for the resgpondents and presentec
argquments on thair behalf, The pleadings on record have
been examined. S$hri K.K.Tripathi appeared subsequently

and was heard as for as his arguments are concerned.

8. The learnad counsel for the respondents drew attention
of Rule 4(b)(i) & (ii}) as reproduced in Swamy's Compilation
of FRSR Part V HRA and CCA (13th Edition}) which reads as

follows t=

"(p)(i} The allowance shall not be admissible to those
who occupy accommodation provided by Govt, or
thoss to vhom accommodation has been offered
by Government but whe have refused it, In the
latler case, the allowance will not be admissible
for tha pericd for which 2 Govt .servant is deberr
from further wl]otment of Government accommodate-
fon under the allotmaent rules applicable to h im’



(i1) The house rent allowance drawn by a Govt. servant
who accepts allobment of Government Accommodat-
ion, shall be stopped from the date of ocecu-
pation; or from eight days after the dite of
2llotment of Government accommodation, whicha
ever is earlier, In case of rofuszl of allot-
ment ofZg¥letsant of Government accommodation)
house rent allowance shall cezse to be admissible

from the ﬂate of allotmont of Government acco—
t‘} Suvverd h?; BCL prmand f
mmoJatlonuand the hous rnnt allowance if ‘otharwe

wise admissible will be payable from the date
of such surrender,

NOTE: In the case of surrender Covernment
zccommod >t ion, thes house rent allowance, if
otherwise admissible, will be payable from

the date from which 'No Accommodation Certificate
is issued by the Accommodation Controlling
Authority.'

Under the rule a Govermment servant is not entitled to
house rent allowance if accommédation is offered by the
Government to him but he rafused to accept it, House rent
allowance was also not admissible in case of a Govermment
servant who accepted the allotment of govermment accommo-
dation, The learnad counsel for the respondents cited the
case ok»N.Purushothaman v. Union of India and others

(1995} 31 ATC 257. This judgment isg based on a judgmé:b

of the Apex Court in Director Central Plantation Corps
Research Institute Kesratod v. M.Furushothaman in which

it was held that if an employee ig offered Govarnment
accommodation and lives elsewhere in the rented premises)\up
would not be entitled to house rent allovance. The judgment
cited by the learned counsel for the respondantsg makes

the house rent allowance inadmissible when accommodation
offerred is acceptad and may not be adecuate or if accommo-~

dation offerred is refused., The lesarned ccunsel for the

applicants seeks to counter this 2ssertion of laarned




counsel for tha respondents by raferring the case of
Dri.8.K.Ghog v. Union of India (1991} 16 ATC 252. In this
judgment it has been held that if an employese stays in a
guest house wdhere he is allowed %o stay for a short durat-
ion and is asked to pay a daily charge of a few rupaes
per day he will be entitled to house rent allowsnce and

ke wivelent b
it will not bhe deemed toAaccommodation iﬁﬂhostel accommo-
dation. In short in this judament it has been held that sud.
¥eds accommodation is not héstel accommodation, In the
case before us the applicants w@rg?gtaying in a guest house
but were staying in the N.G,0% mess in Quarter No.T-64/1
at Clarical line at paymert of R.2/- per day per bed. The
N .G.0, mess was being menaged by the respondents and was
govarnmant accommodat ion obviously in the nature of type
of accommodation 3&ﬁr&3ﬁld be nearer to hostel than to
guest h-ouse accommoation, Hence tha ground taken by the
applicant that the applicante are entitled to house rent
allowance w just because they were staying in N.G.O| mess,

could not be accepted|

6. Another gqround taken by the learned counsel for ths
appl icant is that the respondents had passed the impugned
orders on the basis of Ordinance Factory Board Memoradum
No ,729/CR/A /W dated 7.10.94 in which it was laid down that
Ot oevadadron i b
the officers staying in insufficientxbungaloqufficers
hostel/bfficer; mess would not he antitled to draw house
" rent allowance for the period durég mhﬁchgstay in such
ACCL- —nqat jonk becauseoaﬁy subsidised rent and not marketeg
rent was charge.y, Tnig memorandun was hrought to the
notice of the Ordina. .. Factory, Fhusawal by letter of
Diractor General, Ordinc.mme Factory on 16.11;§4} The

applicants had occu ied the N.G]Si' less only wte 1990

O

and memorandum dJated 7.1 .94 eould in c3ase be made




o= G

aprlicable to the spplicants, The learned counsel for

the respondents had countered it by saying that Rule 4(b)
(i}(41) in Swamy's Compilation of FRSR which had bsen
relied upon by them were applicable from the very beginning
and the applicants were governed by such rules. The

case cited by the lsarnsd counsel for the respondentg in
N.Pursghothaman v. Union of India (swra) makes it clear
thet the provisions were applicable even to cases vwhich
were prior to 1994 because the case related to a Sub-
Postmaster for a period from 4.,3.88 to 30.10.90, hence

it cannot be taken that similar rules were applicable
earlier in which Government accommodation although identical

was offered and accepted by tha Government off icers.

7. The learned counsel for the applicant has also
raised the issue of estoppesl as the officery under whom
they were working and 233@3ncharge of the N.G., 0% mess,
had passed an order for the stay of the applicants in
TN~ sl :
the mess had referr@dAto the higher authoritiss for not
realising any house rent allowance from the applicants
bacause they wers paving daily charges of the N.G.O' mess.
The bar of estoppel would not dpa) where rules provide
that housa rent allowance would not be admissible to
Government Officials vwho have been offered and have
accepted Government accommo-iation, Hence this ground
is also of no avaﬂbto the applicants, The counsel for
the respondents has mentioned that five off icials were
covaresd by audit objection and were asked to pay back
the house rent allowance. Stay had edrlder been given N
Cose o Yt Sl Yt ollonr
kalthough&fﬁfgg_ﬁéd alrsady paid ths amount of house rent

allowance received by them and recover§d>on1y in the case

of two applicants was pending, The learned counsel for

§Q§>jif applicant, on the other hand, has cited the cases




of some officials who received the H.R.A, although they
were staying in the Government accommodation of similar
tyces as the applicants had. This position is admitted
by the respondents in their counter reply. However,
AN M\r CRE
since the payment of house rent allowance is dehorgs
: A

the rules on the issue as contained in ths FRSR, the
relbf claimed by the applicant is not admissible,

In effect the application failsg and is dismissed’,

There shall ke no order as to cost’

Mg

e ' ADMINISTRAT IVE MEMBER




