RESERVED

CE NTRAL ADM INISTRATIVZ TRIBUNAL
ALLAHABAD BENCH : ALLAHABAD

ORIGINAL APPLICATION NO,1403 OF 1995
ALLAHABAD THIS THE @ DAY OF Jwwg ,2003

HON'BLE MRJ GEN. K.K. SRIVASTAVA,MEMBER-A
HON'BLE MR. A. K. BHATNAGAR,MEMBER-J

1. Kaushlesh Kumar,
aged about 36 years,
son of Sri Bhawani Prasad,
presently posted as Opiver grade III
in the office of Bridge Inspector (M),
Allahabad.

2, Hari Shanker,
aged about 38 years,
son of Sri Rgm Nidhi,
R/o Bridge, M.M.R., v
Allahabad. desnssncinhppliicants

(By Advocate Shri V.K. Srivastava)

Versus

Union of Ipdia,
through its General M gnager,
Northern Ryilway,
' Baroda House,
New Delhi,

2% Doputy Chief Engineer,
Bridge Line,
Northern R iluay, Lajpat Nagar,
New Delhi,

3% Assistant Engineer,
Bridge Line Engineer,
Northern Railway,

Allahabad.

4. Mohd. Sabir,
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son of Sri Suba Sheikh,
presently posted/working as Driver Grade-1III,

in the office of Bridge Inspector (m)
Northern R_ilway, Allahabad.

®oerve secoee oRespondentS

(By Advocate Shri P. Mathur)

ORDER

HON'BLE MAJ GEN K.K. SR IVASTAVA,MEMBER=-A

In this 0.A. filed under section 19 of Administrative

Tribunals Agt 1985, the applicant has prayed for the

following reliefg:-

"(I)Thnkby means of suitable order or direction
in the nature of certiorari to quash the order
dated 25.1,1393 and 17.8.1995 (Anrexure-4 and 6
to the application),

(ii)to issue a writ, order or direction in the
nature of mandamus directing the respondents to
assign the correct seniority position over Mohd,.
Saquir by setting aside order dated 25,1,1993,

It is Purther Prayed that the applicant may be
given all the benefits of Pay scale and post and

other benefit as are admissible under rule to the
applicant as the junior Mohd. Saquir is getting,

(iii)to issue any other order or direction as this
court (Tribunal) may deems fit and proper under the
circumstances of the case,

(iv)to issue cost of the application to the applicant®

2. The Pacts, in short, are that the applicant was
initially engaged as Khalasi on 12,08,1978 in Bridge SErvey.
He attained temporary status on 12.10,1979. The applicant
no.1 was promoted as Motor Oriver aon 12.04,1982 and
applicant ne.2 as Motar Oriver on 29,11,1982, 1In seniority
list of Motor Oriver Grade III dated 17.08. 1991 (Annexure-1)

the magme of applicant no, 1 Ah'figureg at serial no.3,
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applicant no.2 at serial no,5 and that of respondent:

no.4 at serial no.4. In another seniority list publighed
by respondent no.2 i.e. Deputy Chief Engineer (Annexure-2)
applicant no.,1 is shown at serial no. 15, respondent no.4
at serial no,20 and applicant no,2 at serial 21, Again in
the Combined Seniority list issued by respondent no.2

(Annexure=3) applicant no,1 is placed at serial no.15,

applicant no,2 at serial 20 and respondent no.4 at serial
no.21., However, in the letter dated 25.01,1993 by Assistant
Bridge Engineer addressed to Senior Civil Engineer/Bridges/
Line fégarding assignment of seniority, the name of
respondent no.4 has been shuwn above applicant no.1. The
applicant no,1 made a representation to respondent no.2
i.e. Deputy Chief Engineer in May 1933 fallowed by another
representation on 05,04,1994, Applicant no.2 also filed
a representation before respondent no.2 on 30,10,1992,
The respondent no,2 informed respondent no.3 i.e. Assistant
Beidge Engineer vide letter dated 17.08,1995 (Annexure-1v)
regarding assignment of seniority of applicant nD.1LVE‘QNU
; Respondent no.4 intimating that applicant no.1 stands
junior to respondent no.4 as benefit of ad-hac period
canmot be extended for determining seniority as per rules.

Aggrieved by this the applicants have Piled this 0.A.

which has been contested by the respondents.

S ShriAU.K. Srivastava, counsel for the applicant
submitted that applicant no.1 was promoted as Motor QOpiver
with effect from 12,04,1982 uﬁereas respondent no.,4 is
working as Motor Dpiver since 25,12,1985, Besides
respondent no.4 was transferred to Allahabad on his own
request in March 1990, Therefore, under no circumstances
respondent no.4 can be senior to applicants, This is

also established by perusal of Annexure 1 to 3 i,e,
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var ious -seniority lists in which respomdent no.4 has been
shoun junior to applicant no.1. The applicant has placed
reliance on judgment of Hon'ble Supreme Cpurt in T. Vijayan
and others Versus Divisional R_ iluays Mgnager and Others

-
reported in {2000 SC-5LR 5017,

4, Shri Prashant Mgthur, learned counsel for the
respondents submitted that the impugned ordeérﬁated
17.08.1995 and 11.09,1995 are self explanatory, The

matter had been discussed in the Permanent Negotiation
Machinery Meeting (in short P.M.M.M.) with the recognised
union and the decision tsken therein was duly communicated
that the seniority of the applicants would be considered
from the date they passed the trade test and the benefit

of ad-hoc period could not be extended in view of the rule%/
dﬁrthe subjectsy Rgspondent no.4 was transferred to
Allahabad at his own request on 16,03.,1990 in the capacity
of Driver Grade-III whereas thg applicants at that time

were only ad-hocﬁfhe seniority of ad-hoc employees cannot
be treated at par with the regular employees. Respondent no.
4 Mohd. Saquir has been regularised on 21.11.1977 whereas
the services of the applicants wvere regularised only with
effect from 22,3,1994, Bgsided respondent no.4 was trade
tested in the year 1985 for skilled cadre and was placed on
the panel whereas the applicants were trade tested for the

post of Motor Driver Scale of gs950-1500/- only in the

year 1994,
S. The learned counsel for the respondents further

submitted that the seniority position of the applicants

was not in accordance with rules/instructions on the subject
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as the same was to be prepared Division wise and as such
it was revised and the individuals were placed at
appropriate places taking into account all the factors
which inadvertently were not taken into account earlier

while issuing seniority lista.

Be We have heard counsel for the parties, considered

their submissions and perused the record,

e In the present case the controversy is regarding
seniority of applicants vis-a-vis respondent no.4 i.e.

Mohd. Saquir and the point in issue is whether ad=hoc
period is to be counted for seniority purposeror not,

It is an admitted fact that respondent no.4 has passed the
trade test in 1985, He was posted to Allahabad Division in
1990 on his own request and the applicants were working as
ad=hoc employées and uvere regularised only after they passed
the trade test in 1994.1Heﬁ; seniority has to be regulated
under para 312 of Ipdian Railway Eatablishment Manual

VOL-I which reads as under:-

"312., TRANSFER ON REUUEST-The seniordty of railway
servants transferred at their own request from one
railway to another should be allotted below that of
the existing confirmed, temporary and officiating
railuay servants in the relevant grade in the
promotion group in the new establishment irrespective
to the date of confirmation or length of officiating
or temporary service of the transferred railuway
servants,

NOTE :~(i)This applies also to cases of transfer on
request from one cadre/division to another
cadre/division on the same railwvay,

(Rly. Bd. No. E(NG) I-85 SR 6/14 of
21.1.,1986).

(ii)The expression "relevant grade" applies
to grade where there is an element of direct
recruitment, Transfers on regquest from
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Railway employees working in such grades may be
accepted in such grades. No such transfers should

be allowed in the intermediates grades in which all
the intermediates grades in which all the posts gre
filled entirely by promotion of staff from the lower
grade(s) and there is no element of direct recruitment,

(No.E(NG) I-69 SR 6/15, dated 24.6.1969) ACS-14)."

Be In view of the provisions of the above \:qgnted rule,
respondent no.,4 has to be placed below the applicants.who
were already working in the division. It has also been
alleged by the applicanitgthat the trade test in Delhi
Division was held earlier and no trade test was held in
Allahabad Division for a very long period. Obviously

if no trade test was conducted by the respondents in
Allahabad Division the applicants could not have passarh
the same ear;ier. This fact has not been denied by the
respondents. -L‘i{he \ieljy fact th.at the applicantz;ere
working for a very long period i.e. from 198&h3gcz ~hoc
basis followed by regularisation as per rules. / the
applicants are entitled for geniority., The law has been
laid down by the Hgn'ble Supreme Court in case of T,
Vijayan (Supra) in which the Hon'ble Supreme Court has

laid down that ad-hoc promotion subsequently regularised

[
is to be reckoned,{ordetermining the seniority,

Se We would also like to observe that the applicants
were fully eligible for the post afid since no trade test
was held in AllahaR?dVDiVisiun the applicants continued
as ad-hoc and, they cannot be made to suffer. The perusal
of the letter dated 12,08.1991 filed as annexure=2 and
also the geniordty list filed as annexure=2 leaves no
doubt in our mind that the applicant:no.,1 was senior to
respondant‘no.4 and his seniority could not have been

b
a’fected tnkkjs detriment. for in action on the part of
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the respondents by not holding trade test timelye.

10, For the reasons stated above we are of the

considered view that the applicant?in?éligible for the relief
prayed for. The O.A. is allowed, Impugned order dated
25.01,1993 (Annexure-4) and 17.08,1995 (Annexure—s)”&wi"
quashede The applicants will be assigned correct seniority
over respondent no.4 and they shall be entitled for all

consequential benefits except the arrearse

11. There will be no order as to costs.
Member=J Nember-A

/Neelamﬁ




