CENTRAL AVMINISTRATIVE ThIBUNAL
ALLAHABA  BENCH
ALLAHABAX

Qriginal Application No . 1368 of 1299

Allahabad this the & /Z-I‘”y" day of ND-\{\, 1996

Hon'ble Dr. R.K. Saxena, Member ( Jud. )
' ¥

Chandra Bhushan, $/o Shri Ganga Sagar Srivastava,
E/o Village and Post Office Panika, Distt.Deoria.
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Versus

1. Union of India through the Secretary, Ministry
of Environment and Forests, C¢G.O. Complex, Lodi
Road, New Delhi.

2. The Union Public Service Commi ssion, Dholpur House,
New Delhi through its Chairman.

3. The State of Uttar Pradesh through the Principal
Secretary Forests, Van Anubhag-l, Secretariat,
Government of Uttar Pradesh, Lucknow.

RESPOND ENTS.

QLD ER
Hon' Dr, fe o Member
The applicant Chandra Bhushan, a member of
Indian Forest Service has sought quashment of the order
dated 22/ 24-8-95(Annexure A=1) whereby the representation

regarding fixation of seniority and year of allotment,

was rejected.

2. The brief facts of the case are that the
applicant was recruited in the Forest Service of U.Ps

in 1965 and was appointed as Assistant Conservator .
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of Forests. The Indian Forest Service (for short I.F.S.)
was created on Ol.10.1966 and all those officers who were
working in the State Forest Service, were appointed as
initial recruits in the I.F.S. The posts of Deputy
Conservator in the State were subsequently merged in

I.F.Se cadre.

= The applicant claims to have been promoted

as Deputy Conservator of Forest on 19.3.36 and was
posted as Divisional Forest Officer at Agori in Mirzapur
District. He took over the charge on 20/3/76. He remainad’
posted as Deputy Gonservador of Forests or::;uivalent
postsat several places starting from 1976 to 1992. It
appears that while the applicant was posted at Agori
Division Obra in the year 1976-77, some disciplinary
inqxiry:,:::arted against him. He was also awarded adverse
character-role entry for the said year but, on Tepresent=-
ation being made, the said adverse entry was expunged

in the year 1979-80. As regards the disciplinary ine-
quiry, the applicant had filed a Writ Petition No.11562
of 1985 in the High Court, which quashed the di sciplinary
Proceedings vide order dated 05.10.1993. In the Judgment
of the Writ Petition, the respondents were directed to
consider the applicant for promotion in accordance with
the rules. It is contended that the State Govermment
intimated the applicant vide order dated 29.5.95 that

he was ex?)nerated af the charges.

4, On 20.12.1977, the Selection Committee for
I.F.S. met but, the name of the applicant could not be
considered because of adverse remarks given to the applicant
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and because of the pendency of the disciplinary in-
quiry. The result was that the name of the appli cant
could not be included in the select list for that year.
In subsequent years also, the applicant could not be
considered for those two reasonse Ultimately the
applicant filed a Wwrit Petition 6175 of 1981 in the

High Court but, the same was transferred to the Central
Adninistrative Tribunal where it was allotted T.A.No.635
of 1987. The said T.A.no. 635 of 1987 was decided on
0l.7.1992 and it was ordered that Review Selection
Comnittee be convened to consider the case of the
applicant alongwith the cases of the candidates who
were selected in the year 1977. It was also directed
that the adverse remarks which were expung ed subsequ=-
ently, be 8Kcluded. The further observation was that
injcase the applicant was selected, Be would be given
promotion on notional basis w.e.f. the date his next
junior was promoted. It was also observed that in{case
the applicant was not found fit to be selected in that
year, the Selection Committee should consider him for
the next year and so on in the like mannel and promotion
too would be given to him accordingly. The period of two
months from the date of communication of the order was
given to the Selection Committee for completing all

the formalities. In pursuance of this direction, the
meeting of the review of Departmental Promotion Committee
was held on 16.12.1992 and the name of the applicant was
considereds It is claimed by the applicant that his
name should have been included in the select list of

the year 1977 alongwith his immediate junior Sri D.N. Bhatt

and his date of appointment in the I,F,s, as well as
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the year of allotment should have been 05.8.78 and

1969 respectively but for the purpose of entry in
1.E.S. and allotment of the year, the directions of
the Tribunal were ignored. gontrary to his expect-
ations, the entry in I.F.S. was allowed wee.fo 27.11.87
whi ch was subsequently changed to 1983. ‘Similarly

the year of allotment was given 1987 and subsequently
changed to 1983 and he was placed below Sri Ashok

who was appointed in I.F.S. in the year 1983. The

O\

applicant submitted representation about the correct
determination of the year of allotment but, the same
was rejected. Hence, this O.A. with the relief as

is disclosed aboves

5 There were three respondents , namely
Union of India, Union Public Service commi ssion
and State of Uttar Pradesh in this case. Cf them,
respondent no.l and 3 have filed separate counter-
replies but, no ocounter-reply was filed by the res=

pondent no.3. The counter-reply of respondent no.l

was filed by one Sri k. Sanehwal, Under- Secretary
Ministry of Enviromment and Foreste The impugned
order has been supported by the respondent no.li, by
saying that the applicant was assigned 1983 as the
year of allotment in the Indian Forest Service in
accordance with the Rule 3(2) and 4i4) of the Indien
For est Service (Regulation of Seniority) Fules, 1968.
The representation of the applicant for modification
in the year of allotment assigned to him;was rejected

on the ground that the applicant had not officiated

in the cadre post in accordance with the Indian Forest

Service (Cadre ) Bules,§966. It is pleaded on behalf
o.o-o.m.s/-
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of the respondent no.i that the officiation on the
cadre post requires prior approval of the Central
Govermment and Union Public Service Commi ssion if

it goes beyond the period of 3 months. It is averred
that in pursuance of the directions of the Tribunal,

a meeting of the ReYieWNSelection Committee was held
on 16.12.1992 for review of the select list for the
year 1977 to 1980 and 1983-84 to onsider the case

of the applicant for inclusion in any of those select
lists for promoiion to the Indian Forest Service. On
the basis of the Teview, the Selection Committee re=
commended the name of the applicant for inclusion in
the select 1list prepar'ed on 31.12.1984. It is claimed
that accordingly the applicant was promoted to the
Indian Forest Service wee.f. 27.11.1987 - the date from

which his juniors have been pPromoted.

6. It is contended on behalf of the L espondent
no.l that the provisions of Cadre kules in the case of
Indian Police Service officers were examined by the Apex
Court in the case 'Syed Khalid Rizvi & Ors. Vs. Union
of India etc.1992(3) SCALE 287' and it was held that
officiation of State Police Service officers on post
included in the State cadre of the Indian Police Ser vi ce
if not approved by the Central Government and the Union
Public Service Commission,as required in terms of the
provisions of the Cadre rules, the said period of
officiation has to be treated as purely temporary

and local arrangement made by the State Government.

It is furthered that such arrangement cannot give to

the oconcerned officers benefits for the purpPoses of
\
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seniori ty. It is, therefore, pleaded that the y ear

of allotment in the case of the applicant was detemined
in accordance with the hyle 3(2) (c) of the Seniority
Hules. It is also pointed out that no approval was
acoorded by the Central Govermment in the case @f the
applicant and, therefore, the period which is said to
have been the period of offi ciation,was not included.

It is clarified that one sri Ashok was juniomost direct
recruit of the year 1983 batcn:tqglsltoffi ciating in the
Senior time scale on 27.11.1987 and, therefore, the
applicant was placed below him. It is, therefore, con-

tended that the applicant has no case.

7 The respondent no.3 has filed cunter-reply
through Mahendra Singh, Deputy Secretary to the Government
of Uttar Pradesh in Forest department. The plea taken
by the respondent no.3 is that the applicant was never
Promoiled on a cadre post of Indian Forest Service but
he alongwith some other persons wa;e" Promoted on adrhoc
basis by the State Government on 19.3.1976 without ob=-
taining the @ncurrence of Government of India. It is
also adnitted that the state Govermment is not competent
to promote or induct at its own without the consul tation
@nd approval of the Government of India. It is claimed
that the order of appointment on ad=hoc basis,did not
mention that the applicant was inducted in Imdian Forest
Service cadre. The avements of paras 4 (c) (f) and (g)
of the 0O.A. about the transfer of the applicant against
cadre post and appointment after Teturning from leave,
were denied. It is contended that the name of the
applicant was considered for induction in Indian Forest

; o,
Service by the Departn\ental Promotion Committee but/the
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did not reoommendss his name for inclusion in the
se].ect--‘-;- list on the basis of his service record.

It is further submitted that juniors to the applicant
had far better record and for that Teason they were

included in the select 1ist,

8. The respondent no.3 has also come with the

Plea that in compliance wi th the Judgment of the Iribunal)
>

a meeting of Review DepartmentstPromotion Lommittee was

held on 16.12.1992 in whi ch the name of the applicant was

considered in every year in which meetings of Departmental
Promotion Committee were held namely on 20.12.1977, 16.12.78
15.12.1979, 12.12.80, 21.12.83 and 13.12.{84. The saig
Review Departmental Promotion Committee did not adj udge

the applicant in the category of' very good offJ.cer for

the years 1977 to 1980 and 1983, The Committee, however,

adjudged him in the category of':very good"offi cer only
for the year of 1984 and Tecommended his name for ine
clusion at the top of the select 1ist for that year. It
is also averred that the year of allotment of the app=
licant was correctly fixed in accordance with Indian (
Forest Service(Kegulation of Seniority) Rules, 1968.As
Tegardsthe services rendered by the applicant prior to
1984, it is stated that the said service cannot be

taken into acoount for fixation of seniority. Itis
specifically denied if the appbdicant had worked on cadre
Post from 30.9.79 to 19.12.1982. The T'espondent no.3
also stated that six officers whose names are given in
para 18 of the oounter-reply, were included in the select
list for the year 1984 and the Government of India had
approved their officiation vide order no.l17020/ 20/87-1FS

II, dated 28.7.90 as an ex-post-facto sanction. It is

f\\
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further mentioned that the officers S/Sri M.C. Misra,
B.D. Bahaguna, C.P. Nathani and G.S.S. Khati as given

in para 18 of the counter-reply, were not appointed in

Indian Forest Service because they had retired or had
passed away. The _offi cers namely HeS. Saxena and B.S.Rawat
were inducted into Indian Forest Service vide order
dated 27.11.1987. It is said that after the name of
the applicant was considered, he too was appointed

into T.FeSs weeoef. 27.11.1987.

9. As regards further promotion to the post

of (Gonservatar of Forest, it is averred that only
those officers who had completed 13 years of service
from the year of allotment Z@'reeligible for consider=
ation. The officers whose year of allotment is 1982
have yet to be oonsidereci\ﬁf)br prc’zinotia_n on tha tppost.
Thus, it is claimed that/\promotion of the applicant
to the post of Conservat=or of Forest does not arise.

The O.A. is, therefore, opposed.

10, The applicant has filed separate I ejoinders
to the counter-replies filed on behalf of respondents
no.l and 3. The facts which were given in the 0.A,
were reiterated. Besides, it is clarified that the
applicant should have been assigned 1969 as the year
of allotment in place of 1983, It is asserted that
the applicant was promoted on senior post in the year
1976 and continued for several years but no effective
stepswere taken by the Central Govermment to approve
of the officiation parti cularly when the State Gevern-
ment had recommended the case of the applicant for

approval. It is, therefore, claimed that the applicaht

ceeeePg.9/=



cannot be deprived of his rights of inclusion of
the period of officiation for the inaction on the

part of the Govermment of India.

1ll. It is also wverred that several officers

who were included in the select list for the year

1977 to 1979, 1984 and 1984 were granted the benefit
of period of officiation in accordance with Kule 3(¢)
but, it was denied in the case of the applicant. It
is, therefore, urged that the Central Government cannot

take the advantage of its own wrong.

12. In reply to the contents of para 15 of the
counter-reply of respondent no.l, it is stated that
the rules regarding the I.P.S, are different as com-
pared to the rules applicable to the I.F.S. and, thus,
the ratio in the case of Syed Khalid Rizvi and Others

(Supra) is not applicable in his case.

13. In reply to the ocounter-reply filed on
behalf of respondent no.3, it is contended that after
the promotion of the applicant on 19/5/76 on the cadre
post of I.F.S., no subsequent promotion was made by
the State Government on the cadre post. It was further

stated that those who were given promotion after 19.5.76

were posted as Assistant Conserwatorsof Forest, the
benefit of their officiation was given to all such
officers who wwae-fls"%romoted and posted as Assistant
Conservators of Forest whereas the said benefitg of
officiation we;; denied in the case of the applicant.
Since the applicant, it is averred, %(l"itinued on the

cadre post for the pg}riod of 10 years, this fact

<L‘/, vesoPYelB/=
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establishss the conclusion that his promotion was on
regular basis and not as Stop Gap Arrangement or to
meet the administrative exigencies temporarily. It
is also contended that the applicant was illegaly
super ceded by Departmental Promotion Committee in
the year 1977 while he was entitled to be considered
in acoordance with the unamended rules. The applicant
states in reply to para 17 of the counter-reply of
respondent no«3 that the post of Divisional Forest
Officer was subsequently included in the cadre post;
~ hence , it would be inowirect to suggest that the
applicant did not work during the period of offici=-

ation on the cadre poste.

14. We have heard Sri S.C. Budhwar and Sri Ashok
Bushan on behalf of the applicant and &ri A. Mohiley
on behalf of the respondent no.l.« . The record is also

peruseds

5. The question for detemination in the case
is as to what should be the year of allotment 6f the
applicant in Indian Forest Service. In order to app-
reciate the points which have been raised, it would
be necessary to go through certain rules relating to
the service;. The assignment of year of allotment

is the subjiect which is dealt with in the Indian
Forest Service(Regulation of Seniority) Rules, 1968.
Rule 3 deal® with the assigmnment of the year of allot=-
ment. In the present case, sub“rule (2) (c) of Kule 3
is of material consideration. This sub-rule deals with
the assignment of year of allotment to an officer who

is appointed to the service by promotion in accordance

with the Rule 8 of the Kecruitment Rules. .e+..+.Pgsll/=

b




It reads :

"(c) where an officer is appointed to the Service
by promotion in accordance with Bule 8 of the Kecruitme
Kules, the year of allotment of the junior-most amongft
the of ficers recruited to the Service in accordance
with Rule 7 or if nb such officer is available,the year
of allotment of the junior most among the officers
recruited to the Service in accordance with Kule 4(1)
of these Bules who officiated continuously in a senior
post from a date earlier than the date of commencement
of such officiation by the fommer:

Provided that seniority of officers who are sub-
stantively holding the post of a Conservator of Foresis
or a higher post on the date of constitution of the
Service and are not adjudged suitable by the Special
Selection Board in accordance with the Indian Forest
Service(Initial Recruitment) Regulations, 1966 but
who may latep on be appointed to the Service under
Rule 8 of the Recruitment Rule, shall be detemined
ad hoc by the Central Government in consultation with
the State Govermment concerned and the Commissione

Explanation l= In respect of an officer appointed
to the Service by promotion in accordance with sub=sec=
tion(l) of Rule 8 of the Recruitment Kules, the period
of his continuous officiation in a senior post shall,
for the purposes of detemination of his seniority,
ocount only from tke date of the inclusion of his name
in the Select List, or from the date of his officiating
appointment to such senior post, whichever is later.

Provided that where an officer is appointed to
the Service by promotion under Kule 8 of the Kecruitment
Rules on the basis on his name having been included in
the first Select List prepared by the Selection Committ=-
ee constituted under Regulation 3 of the Indian Forest
Servi ce(Appointment by Promotion) Regulations, 1966, the
period of his continuous officiation in a senior post
or post declared equivalent thereto prior to the date

of the inclusion of his name in the first Select-List,
shall also count, if such officiation is approved by
the Central Government in consultation with the Comm=-

ission. by ooo.omolz/-
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Explanation=2 = An of ficer shall be deemed to have
officiated continuously in a senior post from a

certain date if during the period from that date to

the date of his confimation in the senior grade he
continues to hold wi thout any break or reversion a
senior post otherwise than as a purely temporary or
docal arrangement,

Explanation -3 - An officer shall be treated as having
officiated in a senipr post during any period in resp=-
ect of which the State Government concerned certifies
that he would have so officiated but for his absence

or leave on training.

Explanation 4 - An officer appointed to the Service

in acoordance with sub-rule (1) of Rule 8 of the Rec~
ruitment Rules shall be treated as having officiated
in asenior post during any period of appointment toa
non-cadre post if the State Govermment has certified
within three months of his appointment to the non-cadre
post that he would have so officiated but for his
appointnent, for a period not exceeding one year, and -
with the approval of the Central @vernment for further
period not exceeding two years, to a non-cadre post
under a State Govermment or the Central Governmentjin

a time scale of a senior post.

Provided that the number of officers in respect
of whom the certificate shall be current at one time
shall not exceed one-half of she maximum size of the
Select List permissible under sub=regulation (2) of
Regulation (5) of the Indian Forest Service (Appoint=
ment by promotion) Kegulations 1966 and follow the
order in which the name of such officers appear in the
Select List.

Provided further that such certificate shall be
given only if for every senior officer in the Select
List appdinted to a non-cadre post in respect of which
the certificate is given, there is one junior Select
List officer officiating in a senior post under Rule 9
of the Indian Forest Service(Cadre) Rules, 1966:

Provided also that the number of officers in
respect of whom the certificate is given shall not
exceed the number of posts by which the number of

posts by which the number of cadre officers holding
0000m0.l.3/-
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non-cadre posts under the control of the State Govern=-
ment falls short & the deputation reserve sanctioned
under the Sehedule to the Indian Forest Service (Fix-
ation of Cadre Strength) Regulation, 1966.

(d) Wwhen an officer is appointed to the Service
in accordance with Rule 7=A of the Recruitment Rules,
deemed to be the year in which he would have been so
appointed at his first or gecond dttempt after the
date of joining pre-commission training or the date
of his commission where there was only post-commission
training acoording as he qualified for appointmnent
to the Service in his first or second chance, as the
case may be, having been eligible under Regulation 4
of the Indian Forest Service (Appointment by Compet-
itive Examination) Regglation, 1967.

Ekplanation - I} an officer, who qualified him-
self for appointment to the Service in a particular
year, ocould not be so appointed in that year, on
account of non-availability of a vacancy and i%
actually appointed in the next year, then his year
of allotment would be depressed by one year. He shall
be placed above all the officers recruited under
Rule 7-A of the Kecruitment Kules and who have the
same year of allotment.®

16, A perusal of the above mentioned rule speaks
that an officer who is pppointed to the servi ce by
promotion, the period of his continuoss officiation
in a senior post shall count only from the date of

the inclusion of his name in the Select-List or from
the date of his officiating appointnent to such senior
post whichever is later. The proviso which is attached
to Explanation 1 further lays down that the period of
continuous officiation in a senior post or a post
declared equivalent thereto prior to the date of the
inclusion of his name in the first Select List ,shall

also count, if such officiation is approved by the

Central Govermment iE:onsultation wi th the Commission.

00000@.14/-



17. Explanation 4 appended to the said sub-rule
further lays down that an offi cer appointed to the
SeIvice in accordance with sub-rule (1) of kule 8 of
the Kecruitment Kules, shall be treated as having
officiated in a senior post during any period of app-
ointment to a non-cadre post if the State Govermment
has certified within 3 months of his appointment to
the non-cadre post that he would have so officiated
but for his appointment for a period not exceeding
one year and whth the approval of the Central Government
for further period not exceeding two years to a none-
cadre post under a State Government or the Central
Govermment in a time scale identical to the time scale
of a senior post. The provisos which are appended to
Explanation 4 deals with the conditions under whi ch
the certificate as is given in Explanation 4, may be

issued.

8. In thé,s case1the applicant claims the allotment
of the year in the service from the year 1969 after
adding the period of continuous officiation on cadre
post from 19.3.76 to 26.11.87. It may not be out of
pPlace to mention that the applicant_ was posted as
Assistant Conservatéor of Forests in the year 1965
and was subsequently promoted as Deputy Conservator
of Forests on 19.3.1976 as is claimed by him. The
respondent no.3 disputed this situation. It has b een
mentioned by the respondent No.3 that no doubt the
applicant was promoted vide order dated 19.3.1976 but
on adhoc basis and without obtaining the concurrence
of Government of India. The same situation was earlier

taken by the Kespond er‘bl\b.l and it was contended that
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officiation on cadre post was required to be in
accordance with the Cadre Rules wherein the prior
approval of Central Government and in some Cases of
Union Public Service Commi ssion was needed. The
respondent No.l has come with the plea that the
applicant was promoted to the Indian Forest Service
\ith effect from 27.1l.1987 which the date from which

his juniors were promoted.

19. The applicant has come with a case that
while he was posted at Agori pivision in the year
1976=77 a Vigilanceflisciplinary Inquiry was
started against him and he was al so awarded adverse
character roll entry far the same year. He had
represented against the said entry which was
expunged in the year 1979-80. Since the Disciplinary
Inquiry continued against him, he had filed a Wwrit
Petition No. 11562 of 198> in the High Court whi ch
had quashed the disciplinary proceedings ageinst
him vide judgement dated 5.10.1993. It is said that
the respondent No.3 also intimated the appli cant vide
order dated 29.5.1995 that he was exonerated of the
charges. Mee‘tingi‘the selection Committee for
consideration of the State Government servants of
Forest in I.F.3.,was held on 20.12.1977 but, the
applicant was not considered and therefore a writ

petition No. 675 of 1987 was filed which was

subsequently transferred to the Central Administrative
Tribunal and was fegistered as T,A.No. €35 of 1987. Thi
T.A. was decided by the Tribunal on 1.7.1992. The
Tribunal had directed the respondents to convene

the review selectEn committee and consider 1\;he
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case of the applicant alongwith the case of
candidates selected in the year 1977. Further
direction was given that the adverse remarks
which were expunged subsequently, should be
ignored and in case the applicant was selected,
he would.be given notional promotion with effect
from the date his next junior was promoted. In
view of these facts,it is necessary first to see
whether the applicant was eligible for consideration
i in I.F.S. in the year .L97:'7-—%Thereafter the issue
as to what year of alletment should be assigned to
the applicant, shall be determined. The learned
counsel for the applicant submits that because of
junior; of the applicab was brought in the Sel ect
List, in the year 1977 and was allotled the 1969 fer
I.FeS., the same year of selection and as&uga-enti
year of allotment be given to the applicant. The
promotion to the Indian Forest Service is made in
accordance with the Indiasn Forest Servi ce(Recruitment
by Rules), 1966. Rule 4 of these Rules deals with the
method of recruitment to the service. One is by
a competitive examination , the other is by selection
of persons from among the emergency commissioned
officers and short service commissioned Officers of
the armed forces and the third is by promotion of
substantive members of the State Forest Service.
kule 8 of the Kecruitment Rules deals with the
recruitment by promotion. As is mentioned in Kule 5
of 1.F.S.(Appointment by Promotion)kegulations, 1966,
tha#suitable persons should be appointed to the

post. In view of the\fact that the applicant was

Y
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awarded adverse entry in the year 1975=76 and he
had been facing disciplinary inquiry during tho se
years, it becomes necessary to scrutinize if the
applicant could be called a suitable candidate for
promotion to I.F.S. Counsel for the rival parties
have advanced rival arguments. The contention of
the learned counsel for the applicant is that since
the adverse entry was expunged in subsequent year

1979-80, and di sciplinary Mﬁwas al so

quashed by the order of the Tribunal, there was

no hinderance for the promotion of the applicant whi ch

was ultimately done in the year 1987 in I.F.S.

O}?r dttention hasalso been drawn to the case of
andra Gupta I.F,S. Vs. Secret v £
ia inistry of ir ent and rest 14

C (1995(1) S.CiCo 23 Jinm will o Thesir Lordships of

Hon'ble Supreme Court considered the similar

situation. The petitioner, Chandra Gupta in the said

case could not be promoted to the post of Chief

Conservator of Forest because there were certain

adverse entries in his character roll for certain

years and when his case came up for promotion to

be cnsidered, he was super seded by other Officers

who were junior to him. The adver se Temarks given to
the petitioner Chandra Gupta were however, expunged
subsequently, and he was al so promocted to the post
of Chief Conservator of Forest but his seniority
was fixed below others who were Previously juniors

to him but were promoted as Chief (onservator of

borest prior to himx Tbe petitioner Chandra Gupta

i ie. vPRAR/e
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then assailed the seniority list and contended that
previous seniority should be restored. Their Lordships
of Supreme Court rejected this plea of the petitioner-
Chandra Gupta and it was observed that the respondents
in thet case were promoted as Chief Bonservator of
Forests by virtue of superior merit and suitebility.
Since this selection post to be filled by merit with
due regard to seniority, it was further held that only
when the merit was equal in the matter of promotion

of a selection post, seniority became relevent other-
wise merit alone should count. It was also held that
mere expunction of remarks itself would not make the
peti tioner more meritorious. Tre view of their Lord-
ships also was that unless and until the appellant
proved that after expunction of remarks, he had a
meritorious record. than the respondents, he oould
not succeeds Wwhen this ratio is applied in the present
case before us, we find that the present applicant -
Chandra Bhushan was also f acing the same situation.
He was given adverse remarks in the year 1975=76 which
were expunged only in the year 1979-80. Thus, the
applicant cannot claim promotion during this period
and cannot seek the same year of allotment whichwas
given to his juniors who were promoted prior to his

promo tion.

2. The matter does not end here. The applicant
was also facing disciplinary proceedings during this
period and those proceedings came to an end only by
the Judgment of the Tribunal which was rendered on
01e7+1992. No doubt, the Tribunal had given direction
to oonsider the case,xf the applicant in the year 1977

ooooo.pgolg/—



ignoring the adverse remarks which were given to him
and were subsequently expunged. The Review Committee
considered the name of the applicant and found him
suitable only in the year 1987 and thus, he was pro=-
moted to the Indian Forest Service wee.f. 27.11.1987
The Review Committee did not mention that the applicant
was more meritorious then the officers who were promoted
in I.F.5. in the years starting from 1977 to 1987.
There is no doubt that selection in I.F.S. can be

made only of meritorious persons. The seniority

list iszztfe governing factor. In view of this legal
position, we come to the conclusion that the appli cant

could not establish his case for consideration in

I.F.S. before 19¢E.

21. Now we deal with the contention of the leained
counsel for the applicant about the allotment of the 4
year'of the applicant in I.F.S«s A number of cases
have been cited on behalf of both the parties but we
take up only those cases which are directly connected
with the issue which is involved in the case before us.
The learned oounsel for the applicant relied on

'M.V. Krishna Eao0 and Others Vs. Union of India and
Others 1994 Supp (3) S.C.C. 553% '0.S. Singh & Anr.
Vs. Union ofIndia & Anr.J.T, 1995(7) S.C. €644 and
YAshok V. David, M.G. Halappanaver Vs. Union of India
and Orse J.T. 1996(6) S.C. 157'. Of these cases, the
case of M.V. Krishna Rao and Others was decided on
27¢1.1994 i.e. subsequent.to the decision in the

case Syed Khalid kizvi (supra) decided on 20/11/92.

Both these cases are related to the year of allotment

and to Indian PolEe Service. It may, however, be
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mentioned that rules regarding the allotment of year

in different All India services are parynateria. Thus,
the law which has been leid down by their Lordships of
Supreme Court in diféerent cases is to be ascertained.
The learned counsel for the Iespondents heavily relied
on the decision of Syed Khalid Bizvi(supra) and it is
contended that the law on the point of year of allotment
has been finally decided in the said case. The con-
tention of the learned counsel for the applicant on

the other hand is that the decision in M.V. Krishna
hao's case(supra) was subsequent to the decision in
Syed Khalid Rizvi's case and the 1aw which was laid
down in Syed Khalid Kizvi's case has been clarified

in M.V. Krishna Ka®'s case. Their Lordships while
dealing with the case in Syed Khalid Eizvi and Others,
held that promotion by temporary appointment of non
select-list officers of State service to cadre posts

in Central service on ad-hoc or local arrangement basis
if made, can be taken inot consideration and seniority
of such promotées should be reckoned from the date of
their inclusion in the select 1ist or from the date of
their continuous officiation in the cadre post whichever
is later. It was further observed that period of their
continuous officiation prior to such date would be
treated as fortuous and not countable and hence the
yYear of allotment could not be assigned from the date

of initial appointment. Their Lordships did not approve
of ;;i the @ct of the State Govermment to post non-cadre
officers on cadre post. It oould he done only inrase of
non-availability of cadre officers as authorised under

rules. It was also he d that Kegulation=-8 of Indian
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Police Service (Mppointment by Promotion) Regulation,
1955 did not empower the State Government either to
tamper with kegulation 9 or to cut down its operation
to favour undue weightage either to select list or
non select list promotee officers. 1t was furt her
observed that in its guyse the State Government had
no power to make any substaftitive appointment of the
promotees to the cadre postse On these grounds, the
period of officiation prior to the said officer having

* come in the select list, was not taken pnto consideration

for the purposes of seniority and ascertainment of the

year of allotment. The decision in M.V. Krishna Kao
is also following the same ratioas was enunciated in

syed Khalid Rizvi's case. No doubt, the learned counsel

for the applicant has st reneously argued and contended
that the applicant cen be penefited if the law laid down
in M.V. Krishna hao's is followed. At the very out set,
it may be pointed out that in the case of M. Ve Kri shaa
hao, the promotees were not seeking to count their ser-
viicegrendered in the cadre posts prior to their inclusion
in the select list. They were only seeking to ocount the
continuous officiating service rendered by them in the
cadre post on and after their inclusicn in the selext
list. 1In our opinion, the factual matrigg of the case
of M.V. Krishna Rao and?one present before us is alto-
gether different. In the present case before us,the
claim of the applicent is that he should be given

1969 as the year of allotment because he claims to

have officiated on the cadre post right from 1976.

At the cost of repeatition, it may be mentioned here
that the applicant was actually brought in select list
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on 27.11.1987. In this way, h‘e is seeking seniority
for the period prior to his name being incliided in
the select list. Thus, it is clear that the facts
of the two cases are different. Apart from it, we
have gone through both the Judgments in the cases
of S)(ed Khalid Bizvi and M.V. Krishna hkao and find
that the ratio in both the cases was one and the
same, It is, therefore, incorrect to argue that
something different was held in M.V. Krishna hao's

case.

22. In order to make the ratic of the different
decisions of the Hon'ble Supreme Court, we would like
to refer to certain facts of the cases connected with
the detemhination of seniority and assignment of year
of allotment in I.F.S. The Indian Foresh Service

( Regulation of Seniority ) Kules, 1968 which have
been quoted earlier deal with ascertainment of sen=-
iority and year of allotment. The applicant has come
with the plea that he was promoted to the post of
Deputy Conservetor of Forest on 19.3,1976 and he had
taken over the charge on 20/3/76. This post of Deputy
Conservator of Forest is a cadre post ofd.F.S. It is
an admitted situation that the applicant was not in-
cluded in the select list of I1.F.S. in the year 1976-77.
Thus, his appointment to the post of Deputy Conservator
of Forest is to be considered in the light of Sub-hkule
(2) (C) of Rule 3 of Seniority Rules. It is provided
in Explanation I that when an officer was appointed

to the service by promotion in accordance with Sub-

kule (1) of Rule 8 o Recruitment kules, the periogd
0000‘%.23/-



P T ]

of continucus officiation in a senior post should
count only from the date of inclusion of his name

in the select list or from the date of his offi-
ciating appointment to such senior post whichever

is laters Thus, the condition precedent is that

the appointment of officer should have been made in
accordance with Rule 8 of the hecruitment Rules. In
the case of the applicant it was not so. The proviso
which is appended to Ekplanation -1 as aforesaid deals
with a situation where an officer is appointed on the
basis of his name having been included in the select
list, the period of continuous of ficiation in a senior
post or @ post declared equivalent thereto prior to
the date of inclusion of his name, shall also count
w% such officiation is approved by the Central Gov=

ernment.

23. In order to detemine the seniority in the
servi ce and allotment of the year, hule 3 of Seniority
Rules shall have to be read alongwith the Indian Forest
Servi ce(Cadre) Rules, 1966, kules 8 and 9 of these Rules
are relevant and material for arriving at-the correct
conclusion. HKule 8 postulates that the cadre post
should be filled by the cadre officers. It is also
provided that cadre officer shall not hold an ex=—cadre
post in excess of the number specified for the concerned
state under the Schedule to the Indian Forest Service
(Fixation of Cadre Strength) hegulation, 1966. Sub
Kule(3) of Rule 8, however, pemits the State Govern-

ment with the prior approval of the Central Government

to appeint a cadre ofgcer to hold an ex-cadre post
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in excess of the number spébified for the concerned
State and for so long as the approval of the Central
Government remains in force, the said ex-cadre post
shall be deemed to be an addition to the number spe-
cified in the Schedule. Hhule 9 permits temporary
appointment cof non-cadre officers to cadre posts, on
the conditions that the vacancy is not likely to last
for more than three months or that there is no suitable
cadre officer available to filling the vacancy. The
proviso to sub-rule (1) to this hule layfdown that
where a cadre post is filled by a non-select 1ist
officer, or a select list officer who is not next in
order in the select list, the State Bovernment shall
forthwith report the fact to the Central Government
together with the reasons therefor. Sub-hule(2) of
the Rule further provides that where in any state a

per son other than a cadre officer is appointed to cadre
post for a period exceeding three months, the State
Government shall forthwith report the fact to the
Central Government together with the reasons for

making the appointment. There is proviso also app-
ended to sub-rule (2) which speaks that @ non-select
list officer or a select list officer who is not next
in order to the select list, shadll be appointed to a
cadre post only with the prior concurrence of the
Central Government., Sub~rule (3),however, provides
that the Central Government may direct the State-
Government to terminate such an appointment and the
State Government shall accordingly give effect thereto.
Sub~rule (4) of the hule again lays down that where a

cadre post is likely tc be filled by a person who is

not a cadre officer fQr a period ©exceeding six month s
?
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the Central Govemment shall report the full facts

to the Union Public Service Commission with the rea-
son for holding that no suitable officer is available
for filling the post and may inlthe light of the advice
given by the Union Public Service Commission, givemr

suitable directions to the State Government oconcerned.

24, A reading of these provisions makes the
position clear that on the cadre post, only cadre
officers are to be appointed. Only in certasin ex-
ceptional circumstances where the vacancy isl%og;\-
tinue upto 3 months and the cadre officer is not
available, the vacancy may be filled by non-cadre
officer. Incase the vacancy is likely to exceed
three months, apprcval of the Central Government

is necessary. Incase the wacancy is to extend six
months, the approval not only of Central Government
but, of Union Public Service Commission is necessary.
This position was clarified by their Lordships of
Supreme Court in the case'Syed Khalid Rizvi (supra)'
and it was laid down that Regulation 8 did not empower
the State Government either to tamper with Regulation 9
or to cut down its operation to favour undee weight-
age either to the select list or non-select list
promotee officerse It is also observed that because
this guw‘xe, the State Govermment had no power to make
any substantive appointment of the promotees to the
cadre post; The view of the Hon'ble Supreme Court
is also that the appointment under Hegulation 8 is
only fortutous due toc administrative exigencies and

such an appointee cannot claim any seniority from the

date of initial appoxgent. It is also held that any
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appointment Vmade otherwi‘se than in a@ccordance with

the Promojcion Kegulation or Recruitment hules was not
a validj regulat appointment in the eye of law and such
temporary appointment would be transient and would be

operative when gkened through Senikority kules.

. The facts of the case when scrutinised
through this legal position, we come to the conclusion
that the Present applicant was appointed on the post of
Deputy Conservator of Forest by the Stgte Government
wi thout any approval of the Central @overnment and
Union Public Service Commissioni The State Goverment
exceeded its bower when fthe appointment continued
beyond the period of three months. Besides, it is

to be seen that a State officer becomes the member

of service (I.F.S.) only when his name.is included

in the selgct list. In the present case, the name

of the applicant.was included in the select list in
the year 1987. No doubt, the Tribunal while deciding
T.A.No. 635/87 had given directions to consider the
name of the applicant for induction in I.F.eSe 'f;;e
direction also was that the adverse remarks which
were given earlier should be ignored} Ftﬁe ultimate
decision was taken by the HKeview Depax‘t:nental Fro=-
motion Committee which found him suitable ohly in

the year 1987 and the seniority of 1983 was given.
There wa8s no such direction of the Tribunal nor

oould it be t}xat the epplicant should be deemed

to have been included in the select list of 1977.
Thus, the applicant cannot make capital out of the

Judgmeni of the Tribynal in the said T.A. 635/87.
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2. The learned counsel for the applicamt
vehemently argued that some officers who were junior
to the applicant, were alsc inducted in I.F.S. and
the Central Government give ex-past-facto sanction

to their officiation and, therefore, they were given
earlier years of allotment in the service. There=
fore, it is pleadedphat the same view should be taken
in the case of the applicamts He contends that if
the same view is not taken, it would be di scrimin-
atocry. In this connection reliance has been Placed
on 'Vishundas Hundumal etc. V. The State of Madhya
Pradesh A.I.H. 1981 S#C. 1636', ®"Sengara singh and
Others Vs. State of Punjab and Others A.I.R. 1984
S.C. 1499%, ®Dr. A.K. Jain and Others Vs. Union of
Indiaand Others 1987(Supp) S.C.C. 497% and *Golden
Films and Finance Pvt.Ltd and another Vs. State of
Jammu and Kashmir and Others 1987 (Supp) S.C.C.501",
The learned ounsel for the respondents on the other
hald resisted this argument and took the plea that

by the time the ex-post facto sanction was given to
others, the law as was laid down in the 'Syed Khalid
Kizvi'(supra) was not in existence and, therefore,
the said view was taken. He, however, contends that
when a power is given to do certain thing in a certain
way, the things must be done in that way alone. In
this connection,reliance has been placed on 'Gangadhar
Kar Vs. Durgacharan Panda and Others 1995 s.C.C.(L&S)
1107'. It is further contended that illegality once

committed, cannot be pleaded to legalise == other

" illegal acts. The reliance has been placed on
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'Harpbl Kaur Chahal (smt.) Vs. Director, Punjab
Instructions, Punjab and @nother 199 Supp(4)
S.C.C. 706'. We have given cnsiderable thought

to the case law which has been cited by the rival
Parties in their support and we come to bhe con-
clusion that the officiation can be counted,only
when the name of the officer is included in the
select list. In the present case, we have already
held that the name of the applicant was included in
the select list only in the year 1987 and tbus, his
officiation from the year 1976=77 cannot be allowed
to be taken into consideration. This position is
made quite clear by their Lordships of Supreme Gourt
in the Judgments disclosed above.

27, Having considered the factual ang legal
position, we come to the conclusion that there is
no merit in the case of the applicant and it is,
therefore, dismissed. No order as to costs.

S
Member ( A ) Member ( J )
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