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AJ%!.LMQ_TH&T‘LVE TRIBUNAL

& CENTR
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Original A-pplication _No, 1234 of 1290

Allghabad this the_QUhlh day of Mapet 1998

Hon'ble Mr, D,3. Baweja, Member LA
Anil Kumar gSrivastava, 3$/o shri B.P. srivastava,

C/o Dr. $.%. Ganguly, K 65/48 Gokul Clinic, Kabir
‘g Chaura, Varanasi, '

Applicant

By A dvocates 0Or. R.G. Padia
- ori P.K, Ganguly

Versus
}
1. Union of India through Ministry of Home A ffairs,
[ ] Government of India, New Delhi.

2. Director, Intelligence Buresu, Ministry of Home
Affairs,@vernment of lndia, New Delhi.

3. Joint Director, subsidiary Intelligence Bureau,
' Lucknow,

4. Central Intelligence Officer, Varanasi.

%, Assistant Director, Central Intellignece Office,
Varanasi,.

ReSgongents

By _Advocate ari Ashok Mohiley

QR OQER
By Hon'ble Mr, D.5. Baweia, Admn, Member

The applicant has stated his case as follows;

He was appointed zagﬁbblatant Central lntelligence
; Onp‘j ?/
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Office under Director, Intelligence Bureau under
Government of Imdia. After completion of his pro-
fessional training, he was posted in N, E. F., regicn
and remained there from 03.8.71 to 30.%.7. The
applicant submits that he developed Vertebiac troublew
with severe pain in the Lumbar region and the dis&ase
was diagnosed as 3CIATICA, From 08, 10.197 to 30.6.79,
the applicant was posted at Rhagalpur, Thereafter the

applicant was fransferred to Leh/Ladakh Border area

78

and continued there till 29.5,1982. The applicant

contends that severe winter aggravated his disease
and on repeated representations, he was transferred
to Varanasi on 29.5.82 where he continued ugte 21.12.87,
The applicant was transferred from Varanasi to Delhi
on 21.12.1987 and there he under went treatment in
the various hospitals, On a reference made to All
India Institute of Medical sclences his?diseagcxms
diagnosed as ANCOLY2ING SPONILLIAsla., The applicant
served in Jammu and Kashmir region from 09.7.90 to

T 11.6.92 and thereafter he was transferred to Varanasi
on 10.6.92. while at Varanasi when the applicant was
on leave, he fell ill seriously, The spplicant was
examined by a medical board of Government 3.3.P.G.
Hospital on 25,6,91 a-nd was declared belorging to
the category of Permanent Physcially/Orthopedically
H;ndiéapped person on account of suffering from
ANCOLY 51 NG SPONDLLIASLS. Thereafter the applicant
~as allowed the benefits aw applicable 1o the handi-
capped persons in regard to railway concessicn and
rebate in the income tax. The applicant again became
sick while at Varanasi and was examined by a Docter
on O8.12.1993 and recommended rest . The respondent

no.4 - Central Intelligence Officer, Varanasi requésted
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Chief Medical Qfficer, Govermment 5,5.P.G. Hospital

to examine the applicant by the Specialist and ascertain
whether the applicant was fit for duty or not in future
and period after which he will be fit for assuming

duty. The Chief Medical Officer as per his letter

dated 12,5,98 advised the respondent no.4 that the
applicant was suffering from ANCOLY SING aPCNDLLIAblqA

an incurable disease anQZZ:?% limitirg course andiwas
likely to be fit to resume his duty within 2 months,
After submission of the medical report by the Chief
Medical Officer, the applicant‘made request for

sanction of leave tfrom Decemberx, 19952:%f?ﬁ is applie
cable to physically handicspped employees. The applicant
alleges that the leave was not sanctioned to the applicant
and instead the payment from March, 1995 has been stopped.
Being aggrieved, the present application has been filed

on 220 lll 1.99 5"

2. In the background of the above submissipns/

the applicant has sought the following reliefs;

{e) to set aside the order dated 16.3.9%5 whereby
the payment of salary from March, 1996 has
been stopped,

(b) to set aside the order dated 13,7.95 rejecting
the request for grant of pensicnery benefits

under the C,C.3. Extra Ordinary Pension Rules,

(¢) to direct the respondents to grant payment of
salary and arrears from March 1995 enwards.

The respondents have filed the counter-affidavit

to the U.A, as well as Supplementary counter-affidavit for

pondents submit thet the
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and imvalid retirement. Fufther the claim of the applicant
for retirement with grant of. pensionery award undexr C.C. 3.
(Extra Ordinary Pension) Rulesj is not tenable as thg
diseaso/f'-‘iefvhich the applicant is suffeiing, is not
covered in schedulelAarising out of the sexvices

Keeping these submissions in view, the responderts

plead that the applicant is not emntitled for the

reliefs prayer for and the application deserves to

be diSmissed{

4, The applicant has filed the rejoinder-
affidavit to the main countéxmaffidavit as well as to
the supplementary counter-affidavit, " The applicant has
controverted the submissions of the reSpoﬁ&ents and

3 re-affirming his aveiments made in the O.A. The appli-
‘camt further submits thst since the Chief Medical OUfficer
as per his report dated 12.5.94 has given the opinion
that the applicant is suffering from incurable éisoase

A7 the insistence by the respcndents to appe;?tggz medical

examination before the Medical Board is nothing but to

harass the applicant,

S Heard, Dr. K.G. Pedia and sri P.K. Ganguly, learned
' : : ~_ learned
counsel for the applicant and srl A. MOhlley,LFOunsel
for the respondents, Arguments made during the hearing
have been carefully considered and the meterial brought
on record has also been examined.
"6.‘ From the rival contentiong,lhere are two

issues which require {o be deliberatea. The first issue

concerns sanction of the special disability leave and

~

non-payment of salary szI March, 1995 orwards. .....pg.5/.




The second issue is with regard to type of pension
admissible to the applicant on his retirement due to

net being medically fit to continue in service,

T With regard te the first issue, the applicant
has impugned the order dateq 16.3.95 with a prayer to
quash the same, As per this impugned order, the payment
of the salary has been Stopped to the appl=icant from
March, 1995 onwards on the ground that inspite of re-
peated request, the applicant has not submitted the
medical certificate in the prescribed proforma to
regularise his absence from 22.4.94. The applicant has alse
brought -the copy of the letter dated 15.2.95 oh record
through which it has been advised that there is no PIro=
vision to grant any special disability leave on the
grounds advanced by the applicant, However, this order
has not been impugned with a prayer to quash the sane.

‘ The issue of Non=payment of salary from March, 1995
Ofwards is linked with the sanctioniof the leave oy
the period which applicant is cléiming that he is ent-
itled for sanction of special leavelfOI'the $aid period,
From the averments of the applicant, it is noteq that

he first reported sick on 08.12.1993 after being examlned
by the specialist of 242,2,G, Hospital, Varanasis The
fespondent no,4 subsequently requesied the Chief Medical
Officer, 35.3.P.G, Hospital, Varanasi to examing the
applicant and indicate as to when he is likely to be
fit, The Chief Medical Officer as per his report dated
12.5.94 advised that the applicant is likely to be fit
within a period of 2 mdnths. The applicant thereafter

requested for sanction of leave from December, 1993 onwards

S admissible to physical handicapped émployees, Howey e r
: ¢ '
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the applicant is silent as to whaf happened after 2
pericd of 2 months within which,the Cﬁief Medical Cfficer
had given the opinion that ke will be liable to join the
duty. The applicant has not stated that he was declared
fit after 2 months or was given a further $ick certificate.
From the letter dated 16,3.95, it is noted that the
respondents have been requesting the applicant to
submit necessary medical certificate. 1In the absence
therefore,
of any such details, it is Mifficult to dppreciate the
coniention of the appl-icant with regard toc stoppage
of payment of salar&.from March, 1995 onwards, The
respondents have clearly submitted that in the absence
of any medical.certificate, the leave as due to ithe
applicant; has been sanctioned to avoid ahy hardship
and since no leave is due, the payment of salary has
been stopped from March, 1995 onwards to avoid any
over payment, The applicant instead of specifically
controverting the SubmlSSlonb of the respondents, has 1aboe
uroqﬁi?re551rg his content;on that he is entitled for
the sanction of leave being pemanently handicapped.
The applicant has not cited the rules under which the
specidl leave is permissible to physically handicapped.
From the letter of the respondents at A-2 it is noted
that there is no provision for grant of special dis=-
ability leave on the grounds advanced by the appliéant.
On going through the C,C,s.(Leave)kules, it is noted
that Hule 45 provides for sanction of special disability
leave. The Rule 45 provides for.sanction of special
disagbility 1eavé for accidental injury incurred in,
or in consequence of the due performance of his official
duties or in consequence of his official pesition, or

by illness incurred in the performance of any particular
duty, The applicant has not broug?glon record whether
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such findings have been recorded with regard te his“
disability thoughy it is sumitteq by the respondents

that the spplicant had been declared permanently phy.-
sically handicapped., There is o averment that the

Medical Board hys given the findings that hisg digbility

has arisen out of due performance of his Jjob. The applicant
has been working en the job subsequent te this declaration
of being physically handicapped in 1991, Even the report

of the Chief Medical Officer does not indicate that dis-
ability have arisen out ef his jeb. Inview of thi§luntil
énd unless findings are recorded by the cempetent medical
autherity s provided in the rules, I am ungble to App re=

ciate any merit in the contention of the applicant, with

extent of disability of the applicant, the matter will he
examined further subsequently while censidering the claim
of the applicant with regard to pensionery benefits, 1
will, therefore, advert to this issue subsequently aftey
considering the issue of benefits of pension raiseq by the

applicant,

of the applicant that he is entitled for pensicnery award
unaer C.C,5.(Estra Ordingry Pension) Rules, The applicant
has prayed for quashing of the order dated 13,.7.95 at
ahNexure A«3, QOn going through the letter dateg 13.7.95
and also considering the averments made by the applicant
ahd the respondents, I am of the considered opinion that
this issue is sti]] at the preliminary stage., The Irespondents
have indicated that incase thg applicant is declareq unfit
for further service, he may be retired on invalid pension,
On the other hand, the applicant claims that he is entitleq
for award under the Extra Crdinary Pension Rules, ¢n

RN 1% 9/-




A

(%3
L)
O
8
-

L

going fhrough the rules for the award of Extra Ord-

inary Pension, it is noted that such award is permiss-
ible only if the disability is attributable,toc the
government service, This opinion has to be expressed

by the concerned medical authority and the detailed
procédure and the form cf the medical certificate has

been deteiled in the rules, The counsel for the appli=-
cant was at £;;aiﬂs~to press for fhe claim of the applicant
for award under the Extra Ordinary Pension kules, stating
that the diseasefz:émhich the applicant is sufferirg is
incurablefi;g covered in item=D of schedule-lA of the
Extra Urdinary Pension Kules, The respondents on the
other hand have refuted the claim of the applicant,stating
that the uchedule- 1 A does not cover the disease from which
the applicant is suffering, with the present status as
detailed above, it is obvious that any decision with
regard to the nature of the pension adnissible to the
applicant on being invalidated to continue in service,
will depend upon the report of the medical authority ang
the provisions of the relevant rules, From the averments
it is quite clear that neither the report of the medical
board declaring the applicant (as permanent physically
handicapped as well as of the Chief Medical Officer dated
12,3.94 has expressed any opinion whether the applicant is
declared imvalid to coﬁtinue further inservice or the
decease from which he is sutfering is attributable to

the natufe of the service of the applicant, In view of
this, the opinbon of the medic#l board is vital-AS$ brought
out by the respondents in their averments imwe the apbliCant
has alreadwg;yied to underge the.medical examinagtion before
the medicalbboard in view of different cpinions. expressed

by the medical authorities, If the applicant appears before
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this Medical Board, the necessary opinien with regard
te the claim of the applicant fer invalidation and
benefitls of Extra Ordinary Pensien, could be given by
the Medical Besrd. Bssed on this opinion, the competent
authority could take decision as per the provision of
the extant rules. During the hearing, the learned counsel
for the applicant fairly conceded that to settle this
issue it would be appropriate that the applicant undergoes
the medical examination by the Medical Board as directed
by the respendents as per order dated 12.1.1996, Keeping
this in view, the respondents are directed te hold the
medical examination ¢f the applicant through the Medical
Beard to consider the fitness of the applicant fer cone
tinuing in service er otherwise as well as the claim of
the applicant fer grant of extra ordinary pensien. The
Medical Beard shall be held as early as pessible but net
later than 3 menths from the date of receipt of this erder,
The applicant would appear before the Medical Board en the
stipulated date as directed. After receipt of the report
of the Medical Board, the competent autherity weuld pass
the sultable orders on the claim of the applicant within
a period of 2 months and, thereafter, necessary advised

sent to the applicant. In view ef these directions, the

judgment in the case of 'ghiv_Murti Vs, Union of Indiga
U297) 2 UoPoleBafaC 1179, cited by the applicant does net

apply @ the case of the applicant,

9. New coming to the claim of the applicant for
Nenmpayment of salary from March, 1995 onwards and nen-
sanction of the leave as claimed, I refer to the deliber-
ations in para-8 above. As indicated earlier, the special
disability laave is admissibl?érnder the conditions laid
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down in the Rule-45 on the report of the medical
authorities, This Bsue may alse be referred to the
Medical Board se that the Medical Beard can alse give
the recen_;mendatian‘ with regard te the disability eof the
applicaﬁt and contribution of the same by the nature ef
his job, For this alse, the competent autherity ‘weuld
pass suitable order after the receipt of the report of
the Medical Beard as indicated in para-8 asbove. with
regard to sanction of the leave and payment of salary

and advise to the applicant witidn the same time
sbb‘dulao

10. in the light of the above discussiens, the
O.A. is disposed of with the directiens contained iR

para=-8 and 9 above. Ne order as te costs,

A | /
Meaf}b @rq %
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