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Affaixs,Government of India, New Delhi. 
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The applicant has stated his case as follows; 

Ile was appointed 	Assistant Gentia1 intelligencp 
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Office under Director, intelligence Bureau under 

Government of India. After completion of his pro- 

fessional training, he was posted in N.E.F.A. region 

and remained there from 03.8.71 to 30.9.75. rho 

applicant submits that he developed Vertebiac trouble* 

with severe pain in the Lumbar region and the cii,e4se 

was diagnosed as ,,iCIATICA. From 08.10.1975 to 30.6,790, 

the applicant was posted at Bhagalpur. Thereafter the 

applicant was transferred to Leh/Ladakh Border area 

and continued there till 29.5.1982. The applicant 

contends that severe winter aggravated his disease 

and on repeated representations, he was transferred 

to Varanasi on 29.5.82 where he continued upto 21.12.87. 

The applicant was transferred from Varanasi to Delhi 

on 21.12.1987 and there he under went treatment in 

the various hospitals. On a reference made to All 

India Institute of Medical a)cience4 	wi.saaseauas 

diagnosed as ANCOLYTING 4PONLI.LI.AzaLi. The applicant 

Served in Jammu and Kashmir region from 09.7.90 to 

11.6.92 and thereafter he was transferred to 'Varanasi 

on 10.6.92. 4hile at Varanasi when the applicant was 

on leave, he fell ill seriously. The applicant was 

examined by a medical board of Government . P.G. 

Hospital on 25,6.91 a-nd was declared belonging to 

the category of Permanent physcially/Orthopedically 

Handicapped person on account of suffering from 

ANCOLYIIIN3 :.iP01\1L1A:ii:a. Thereafter the applicant 

was allowed the benefits a* applicable to the handi-

capped persons in regard to railway concession and 

rebate in the income tax. The applicant again became 

sick while at Varanasi and was examined by a octcr et 

on 08.12.1993 and recommended rest • The respondent 

no.4 - Central Intelligence Officer,, Varanasi requested 
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Chief Medical officer, Government ei.,e.P.G. Hospital 

to examine the applicant by the Specialist and ascertain 

whether the applicant was fit for duty or not in future 

and period after which he will be fit for assuming 

duty. The Chief Medical Officer as per his letter 

dated 12,5.94 advised the respondent no.4 that the 

applicant was suffering from ANCOLYSIN3 4PONELL1Aeatee, 
hevi n9 

an incueable aisease anceaelt limitirg course and was 

likely to be fit to resume his duty within 2 months. 

After submission of the medical report by the Chief 

Medical Officer, the applicant made request for 
nws rd s 

sanction of leave from Jecembex, 19934which is appli- 

cable to physically handicapped employees. The applicant 

alleges that the leave was not sanctioned to the applicant 

and instead the payment from March, 1995 has been stopped. 

Being aggrieved, the present application has been filed 

on 22,11.199 5, 

2. 	In the background of the above submissions 

the applicant has sought the following reliefs; 

(a) to set aside the order dated 16.3.95 whereby 

the payment of salary from March, 1995 has 

been stopped. 

(b) to set aside the order dated 13,7.95 rejecting 

the request for grant of pensionery benefits 

under the 	Extra Ordinary Pension Rules, 

(c) to direct the respondents to grant payment of 

salary and arrears from March 1995 onwards. 

3. 	 the ze3pondents have filed the counter-affidavit 

to the U.A. as well as eupplementary counter-affidavit for- 

the rejoirelee-reply. The eepondents submit that the 

"•1-9.4le 
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and invalid retirement. Fufther the claim of the applicant 

fox retirement with grant of pensionery award under C.C.Q. 

(Extra Ordinary Pensior) Rules) is not tenable as the 
from 

diseaseA_ which the applicant is suffering, is not 

covered in .4cheduleaklorisirg out of the service? 

Keepirg these submissions in view, the respondents 

plead that the applicant is not entitled fox the 

reliefs prayer for and the application deserves to 

be dismissed. 

4. The applicant has filed the rejoinder- 

affidavit to the main counter-affidavit as well as to 

the supplementary counter-affidavit. The applicant has 

controverted the submissions of the respondents and 

re-affirming his averments made in the U.A. ihe 

'cast further submits that since the Chief Medical :officer 

as per his report dated 12.5.94 has given the opinion 

that the applicant is suffering from incurable disease 
again 

the insistence by the respondents to appear 	medical 

examination before the Medical Board is nothing but to 

harass the applicant. 

5. Heard, Dr. h.G. Padia and .,)xi P.K. Ganquly,  I learned 
learned 

counsel for the applicant and 4ri A. Mohiley,Lcounsel 

for the respondents. Arguments made during the hearing 

have been carefully considered and the material brought 

on record has also been examined. 

6. From the rival contentionia,- here are two 

issues which require to be deliberated. The first issue 

concerns sanction of the special disability leave and 

non-payment of salary fr 	March, 1395 onwards. .....pg.6/- 



The second issue is with regard to type of pension 

admissible to the applicant on his retirement due to 

not being medically fit to continue in service. 

7. 	
with regard to the first issue, the applicant 

has impugned the order dated 16.3.95 with a prayer to 

quash the same. As per this impugned order, the payment 

of the salary has been stopped to the appl-icant frOm 

March, 1995 onwards on the ground that inspite of re- 

peated request, the applicant has not submitted the 

medical certificate in the prescribed proforma to 

regularise his absence from 22.4.94. The applicant has also 

brought the copy of the letter dated 15.2.95 on record 

through which it has been advised that there is no pro- 

vision to grant any special disability leave on the 

grounds advanced by the applicant. However, this order 

has not been impugned with a prayer to quash the same. 

The issue of non-payment of sala ry from March, 1995 

onwards is linked with the sanction )f the leave tor 

the period which applicant is claiming that he is ent- 

itled for sanction of special leave for the said period. 

from the averments of the applicant, it is noted that 

he first reported sick on 08.12.1993 after being examined 

by the specialist of 	 HoSpital, Varanasi, The 

respondent no.4 subsequently requested the Chief Medical 

Officer, a■.:z.P.G. Hospital., Varanasi to examine the 

applicant and indicate as to when he is likely to be 

fit, The Chief Medical Officer as per his report dated 

12.5.94 advised that the applicant is likely to be fit 

within a period of 2 months. The applicant thereafter 

requested for sanction of leave from December, 1993 onwards 

as admissibl e  to physical 	handicappod employees. However, 

• . . p9 
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the applicant is silent as to what happened after a 

period of 2 months within which,the Chief Medical Officer 

had given the opinion that he will be liable to join the 

duty. The applicant has not stated that he was declared 

fit after 2 months or was given a further tick certificate. 

From the letter dated 16.3.95, it is noted that the 

respondents have been requesting the applicant to 

submit necessary medical certificate. in the absence 
therefore

t  of any such details, it is,bifficult to appreciate the 

contention of the appl—icant with regard to stoppage 

of payment of salary. from March, 1995 onwards. The 

respondents have clearly submitted that in the absence 

of any medical certificate, the_ leave as due to the 

applicant, has been sanctioned to avoid any hardship 

and since no leave is due, the payment of salary has 

been stopped from March, 1995 onwards to .avoid any 

over payment. The applicant instead of specifically 

,controverting the submissions of the respondents, has labo• 
in 

UtedCtressing his contention that he is entitled for 

the sanction of leave being permanently handicapped. 

The applicant hat not cited the rules under which the 

special leave is permissible to physically handicapped. 

From the letter of the respondents at A-2 it is noted 

that there is no provision for grant of special dis-

ability leave on the grounds advanced by the applicant. 

on going through the C.C..a.tLeaveptules, it is noted 

that rule 45 provides fot sanction of special disability 

leave. The Rule 45 provides for sanction of special 

disability leave for accidental injury incurred in, 

or in consequence cf the due performance of his official 

duties or in consequence of his official position, or 

by illness incurred in the performance of any particular 

duty. The applicant has not brougon record whether 

; 
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such findings have been recorded with regard to his 

disability thought it is admitted by the respondents 

that the applicant had been declared permanently phy-

sically handicapped. There is no averment that the 

Medical Board has given the findings that his 
disability 

has arisen out of due performance of his job. 
The applicant 

has been working on the job subsequent to this declaration 

of being physically handicapped in 1991. Even the report 
of the 

chief Medical Officer does not indicate that dis-

ability have arisen out of his job. In view of this until 

and unless findings are recorded 
by the competent medical 

authority as provided in the rules, I am unable to appre-

ciate any merit in the contention of the applicant, with 

regard to the opinion of the medical authority and the 

extent of disability of the applicant, the matter will 
Ac_ 

examined further subsequently while considering the claim 

of the applicant with regard to pensionery 
benefits. 

will, therefore, advert to this issue subsequently after 

considering the issue of benefits of pension raised by the 
applicant. 

8. 	The 
second issue is with regard to the claim 

of the applicant that he is entitled for pensionery award 

under C.C..(Estra Ordinary Pension) Rules. The applicant 

has prayed for quashing of 
the order dated 13.7.95 at 

annexure ss.3. On going 
through the letter dated 13.7.95 

and also considering the averments made by the applicant 
and the respondents, I am of the considered opinion that 

this issue is still at the preliminary stage. The respondents 

have indicated that incase be applicant is declared unfit 

for further service, he may be retired on invalid pension, 

on the other hand, the applicant claims that 
he is entitled 

for award under the Extra Ordinary Pension Rules. On 

....pg 9/. 
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going through the rules for the award of Extra Ord-

inary Pension, it is noted that such award is permiss-

ible only if the disability is attributable. to the 

government service. This opinion has to be expressed 

by the concerned medical authority and the detailed 

procedure and the form of the medical certificate has 

been detailed in the rules. The counsel for the appli-

cant was at pains-4.0 press for the claim of the applicant 

for award under the Extra Ordinary Pension pules, stating 
from 

that th disease 	which the applicant is suffering is 
and 

incurable,46 covered in item-D of 4chedule-IA of the 

Extra Ordinary Pension Rules. The respondents on the 

other hand have refuted the claim of the applicant, stating 

that the .schedule- 1 A does not cover the disease from which 

the applicant is suffering. with the present status as 

detailed above, it is obvious that any decision with 

regard to the nature of the pension admissible to the 

applicant on being invalidated to continue in service, 

will depend upon the report of the medical authority and 

the provisions of the relevant rules. From the averment:, 

it is quite clear that neither the report of the medical 

board declaring the applicant as permanent physically 

handicapped as well as of the Chief Medical Officer dated 

12.5.94 has expressed any opinion whether the applicant is 

declared invalid to continue further in•service or the 

decease from which he is suffering is attributable to 

the nature of the service of the applicant. In view of 

this, the opinion of the medical board is vital'A% brought 

out by the respondents in their averments •deee, the applicant 
hien 

has already easked to undergo the medical examination before 

the medical hoard in view of different opinions expressed 

by the medical authorities. If the applicant appears before 

Q 



this Medical Board, the necessary opinion with regard 

to the claim of the applicant for invalidation and 

benefits of Extra Ctdinary Pension, could be given by 

the Medical Board. Based on this opinion, the competent 

authority Could take decision as per the provision of 

the extant rules. During the hearing, the learned counsel 

for the applicant fairly conceded that to settle this 

issue it would be appropriate that the applicant undergoes 

the medical examination by the Medical Board as directed 

by the respondents as per order dated 12.1.1996. Keeping 

this in view, the respondents are directed to hold the 

medical examination of the applicant through the Medical 

Beard to consider the fitness of the applicant for con. 

tinuing in service or otherwise as well as the claim of 

the applicant for grant of extra ordinary pension. The 

Medical Board shall be held as early as possible but not 

later than 3 months from the date of receipt of this order. 

The applicant would appear before the Medical Board on the 

stipulated date as directed. After receipt of the report 

of the Medical Board, the competent authority would pass 

the suitable orders on the claim of the applicant within 

a period of 2 months and, thereafter, necessary advised 

sent to the applicant. In view of these directions, the 

judgment in the case of $44.1ijv - r4211silaga  
u29212_Lualaaid,Lua, cited by the applicant does not 
apply to the case of the applicant. 

9. 	New coming to the claim of the applicant for 

non.payment of salary from March, 1995 onwards and  non- 
sanction of the leave as claimed, I refer to the deliber-

ations in para-8 above. As indicated earlier, the special 

disability litave is admissible/wider the conditions laid 
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down in the Rule-45 on the report of the medical 

authorities. This issue may also be referred to the 

Medical Board so that the Medical Board can also give 

the recommendation with regard to the disability of the 

applicant and contribution of the same by the nature of 

his job. For this also, the competent authority would 

pass suitable order after the receipt of the report of 

the Medical Board as indicated in para-8 above. with 

regard to sanction of the leave and payment Of salary 

and advise to the applicant wittin the same time 

shedule. 

10. 	In the light of the above Aiscussions, the 

0.A. is disposed of with the direcons contained in 

pare-8 and 9 above. No order as to costs. 

Member 


