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1 • Tho &pplicant was working as Kh~llasi in the 

All•h ubad Uivision of the No r thern Railway . Oisciplin art 

Procee dings were inittated ~g8inst him, on the cha r ge that 

whil e on duty on 30th Mnrch 1988 , he was involvDd in s ome 

quarrel 01nd he had abused Sri Ram Sundo r ~nd Saru Prasad 

thu• 
anJ / ac tod in a manner unbec~ming of ~ Government Servant . 

un t hE basis of the Inquiry Report, the charges wer e hnld 

to be proved and t he Disciplinary Authority imposed the 

p€nal ty of remov•l from service . On h i s appeal against 
' 

the a fort. said ordc r of punis hmen t , the Appell a te Authority 

h~ld b f his orde r d a t ed 23 . 12 . 1993 as follows :-

2 . 

11 I hav e gone thr'oi.l gh complete c a s e and ap peal 
of .:ihri N .C . Srivostava , Ex . Khal~si . He is no 
d oJb t res~onsibl 2 for ~he chGr~es l evelled agains t 
him . The r e we t'l' t wo cas es of SF- 5 pending a gainst 
h.lm. 

In one of th e Cdse h e w:>s r e verted to Kh <= l .!si frorr 
helper Kh al .-s i and in the s€cund c ase which .!..s the 
pra sent c as e he h as b~~n =emove d from s e rvice . No 
d oJbt history of Sh . ~ .. C . Srivastav a is b nd and 
he h a s been irresp on~lble and ill mannere d • 

He h~s g iven in u•ri ting t h 1 t in fu tu r r. he will 
be ha ve nnd wi ll give no ch <Jn~e t o his '3Jpc riors to 
to co rnpl .-in obou t him . He i a <'~l so willi ng t o ) o to 
CN8 , if t 3ken on s e rvice • .:line <> he 11.1s me t unde r ­
s i y n cd nnd e ns J re d ni s beh avi our i. n fu tJ r'C • 

A l cnien t. vi e w i s . tt~~kEn ;::nd i s res tort.. d b>Jck to 
RPilwoys ;;.s fresh Kh nl as i ;ond posted u t Ct:u . '1 

By t h e a forc s nld o rd e r , the ap~lic ant u ... s 

b)' tlli.J o rder, t hB .11-- 1-=l i c an t h1s appL'o ... chc1d t hi s TribJn? l 

u it.h ;) r-r «ycc f or- c.~uashing t h i mpu .1n ed o rde r' o f ':he r emov .. l 

from se rvice p-3S.3Cd b y t h e dis ciplin;, r; au thority ond 1lso 
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an order ~asscd by the Appel la~ Authority , appointing 

him os a f ri?'S h Kh<, J. o~li . 

, 

3 . The g roJnds on whLch c.he at--plican t seoks 

ral ie f are ns follows :-

\ 
, 

a) 

de1 "' rtmE-ntl'l inqJ iry wete vitia~sd ;:;s they ware conducte d 
, 

on oi!CCount o f IJ~:;rsan;;~l mnlice ~nd rr"'judic~ Ca.JSed by 

l"'iS Senior Office r . 

( _ b) ThP Inquiry Repor t l acke d aprlication o f 

mind and besed on mer!:? conjuct..Jres c:nd Sui."mises and tho:? 

r in1.,u .L T: f r:t;port w~u re rvers~ . 

C) An Authority who imposed the punish~en t •tMI 

beyond juriSdl.ction «"S he wns not the ~~~Jointing nw::ncric.y 

;:.nd , the: re fore , the o t'dC r of J.:u n~s hrne n t filtlS abifli t lo void . 

d) 

r.r.~ the llJJp Ollll t O ;\w ~hority n~m&ly the Oivis i o'1:tl -~ i l l:l ;y 

Elc-ctt'ic,.,l Enginee r ana , therefore , th(l urder p:::sjed 

by the Oivisl.on~•l £lectric :'\l (ngi ne<>. r uhich is nl, s o 

i mpug m'd l.n the ar ~o-lic <i ti:>n <1S Anne> xu r(;o - I i ., tso , 1:"-in.i.~io 

vo~d =md i~ no t $US ta .i.n<~ble in 1 'lw . 

fho.:J q-.~rn ::U n of ~uni.:.;hmEJ nt in tho impu gned 

ordt.r uf t.he 4lJ~.ohori ty •1 pG.i.ntin~ hlm an a frt?sh K"'h::l si 

i.nvolved f orf e iLur .; of hi::~ p<~sL sr r1Jl.Cu of mo re> tl.ron 29 y.-r• 

• 
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a nd he was a l so red~ced tu the ~.ost as a frRsn Khnl&si 

toe nd this puni shment bcoides bein g / severe , was also 

di ~iJ ropo rtionatc to the Ch;Jrges leve lled against t he 

4 . In t.lltl counter reply , the res~ondents h JVE 

~ tron gly r r::sia CE:d the r v.;; rmen ts 'll·lde b)' tho npj.Jlican t: . 

They have stron gly d enisd t he :lll 9ga tiun o f any bins ag<ins t 

thl:l .lJJJ".ilic <lnt in · ':.he lnqJir; proceedin~s o r \Jhll c i mpos ing 

:he puni shm~n t ::n- u•hilc cons id e ring h i s :appeal. Th_, 

( 
. ny objr c t.ic,n r r-g;:) rding t:-~e b @sis of t he allegAtions , 

( 
e i the r in his r~pl/ ta thl m9r.~o r~nd..J :n o f th~ ch ltgesheet 

. 
-. r be f are:- :roe I nq.J i ry G f fie e. r or be fore the Dis cipl inar}' 

AJtrot"i c;y ur e vL n be f ure Lhe A, 1 ellats A.Jt itori ty a t ;:my 

-
$ ':; qe . Hi3 r ~ r:us en t :i on •g ai ns t t h:: s!low c "-'sc no t.ico 

in qu9 s tion """s dJly cons ice r-ed by c. he Oi s ciplin.• r y 

A.J thori ty e>nd then only the j.:!.mish men t ..,ns ;w..- rded . Th& 

<:·~,...liC.J nt h;:d neve r r riSed cny obj ection be fore the 

.'lppell cc A.J ~ho rity E:l::hcr thr:-JJyh hi s •••:peal or o r "lJ.y 

:nd, th t•r e fore , he c .:-nno c r · ise t.h:: obj t ct:..on re'(j:: rding 

b<li s - nd muV·· fi da n. t ~,.Jrc o f Lht: i nqui ry and th~J urder 

o f p.J n~Jhmant i n chis ·~rl ic n tion no w. The r es pondents 

£ l f:!ct ric <J l Enqineer ~"15 wf'll 11•itcin thE j urisdi:: t.inn i'lS the 

CoMpetonc A.J t"'lo ri.ty KJD.t w•S .in thr r~nk of the Ass.is t~n t 

Ps r tionncl Uf licu ·, the a..J':hority who "l~j'.o in ted t he npplicunt 

• "ld, vhc r c f oN , t.hC r.J ni shmt:- n~ c rdc r did not Su ffer fr om 

t ha l~ck o f ju r~9dlc tion or com~ett nc~ . Sinil nrly t tho 

ne xt .~ onlur uff1c£:r to the ~uni shi"lg tJthori ty , was :l 

• • 

• 
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Senior Divisional llectrica l Engine er who wus cl~R rly 

indic nted in tho orde r of punishment ~s the Appellate 

Authority and , thure fore , the app l ic:ln t h:::~d no reason 

to S..Jbmi t his c?p !JCcl to the Divisiona l Rt' ilway f-ia n::Jger 

when Senior D1visiona l El ectric a l Engineer was the 

Com,:.otcnt t1pf..·Ollne liwthority. The Appell<lte A.J thority 

ma4 duly c onside r ed hi~ a~~eal ~nd t~king n l eniont view, 

he h<: . set .. 1side the puni.Bhmc n t o rde r o f " Removal fr om 
' 

S crv~ce'' ··nd maintnined him in the st<at..Js o f Khall aui on 

' ini t i al b\lSis . The- r espond.::ncs h.:lve ave r f cd t h rit ;:his 

A~pell a te Orde r ~l acing ~im •s n fresh Kball 1Si t is no 
••ttint 

pJni~hment ~ t all b..Jt is mLas..,re o f ~AXXX~ l3ide the 

~.unishr.~cnt i m;..osed _by the Di s ciplin3r y A..J:hority ~md , 

th&re f or£ , t he applic«rnt has no ra~l c aJse of <>etlan . T!"te 

respcnden ts h•ve also fu r tht :r aver r Ad t;h;> t ~he i'i~plicM: 

rM _. 
h na ;.t:. ndr./ 11i.? a pology in wri LJ.ng /, had cdmi ttedl y as.s:.JrEd 

th :.1t he would no t qu2rrel ln fu t :.Jre. 

5 . we h <:ve he~rd the l e •Hned c ounsel for 

the p •1T: t i e:s ;,nd pe ru sed t.hP. r ecord . 

6 . we find tha t t he orde r of t hA A~p ell ate 

Authori ty na s not spec i ficnlly set au ide the orrler of 

the: Oi5ci plin ... ry liu thorl t y . Th e r espondE-n ~s ' ave rmen ts 

tha t .. he ordt.. r o f the Ap~-oPll .J to A.Jthorit.y i S no 

t:unish;;ant ;or. ;;11 but only ha s e ffect of s et ting aaicfe 

the. order o f pJ nishml nt. o f th•a Disclplinilry Autho ri tt 

is not t~nable . The Ap, ell~t~ AJ thority h~s cPr t Pin 

SJ.loct f.1c proc~.,r• ~o foll ou• intorms o f Rul e 22 of the 

' ' fbilway S erv ;;.n t (Oiscirline u Appa nl R..Jl es} 1968 - " hil a 

comldt-ring t.he ~ 1 ~o-rol Unde r Ru l o 22 ( 2 ) ;J f the 1foresoid 

IVl.llJ.IJhe Appoll at.a Au thorily i s r e>quirod Lo pass 0p~ci flc 
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order r.UL her ( a ) confirming, onhancing or reduci n g o r 

setti ng nside the penalty o r ( 2 ) r emi tting the c nae t o the 

auLttesri ty which imposed or enh~nced the pe nalty (3) or !:o 

any o~her aJthority with s..Jch directions es it may deem fit 

in the ci rcums tnnces uf the c <1se . In t h e order p.lssed 

by the Appellate AJtho r ity , n o S.Jch speci fic ordet' h<2s been 

I 

passed . On the contrart , the res;:;ondents h -:ave i:lve rred in 

par~ 18 of the c ounter reply that tne Appe-llate Authori t y 

through h~s d e ciSl0n while dispos ing the a~psal of the 

a~~lican t hns set n~ide the p.Jnishment of the removal from 

service dnd has not acted u nder any bias . Instca~ o f g1v~ng 

on tha appaal 'gainat tha or~•r at puniahaen,, 
a ~ 1=- eaking orde rJ the a;:rpellato a.Jtho r ity hns s.irrply 

iss.Jed R dir=:ct. lon tnut the a~rllcont i s restored back 

. 
to Railwt.ays as A fresh t<h? llnsi ilnd 1=-os ted t c. C & 8 wnd 

there fb re 
!:.he A, ,;..ell «n:e Orderf in our opinion does not c ·:m fo rm to the 

requir€mPn:s of Ru l e 22 ( 2) of the Railway Servan~ (Oiscipline 

and Appeal R~les ) 1968 . 

6 . The counsel for the appl icant has '1lso 

invited our attention t~ the dEcision c ontained in 3cientific 

Advisor Lo the folinis t r y of Defence and others Ve rsus S . D·>ni«l 

and others ( 1991) 15 ATC 7 99 S:: a nd c onnec ted Civil Appeals 

in s ur::.:Jort of his c on::ention th.'"'t the 1\ppell<Jte A.Jthority 

u.hic h i mposed the pun:..shm'-'nt i s not the C om~e te1nt Authority 

in tht: c asE: o f the applic.•nt <~nd , there f vre , the l 1.pugned 

order o f ~ho Oisciplinory Autho rity removi n g the a~plic~nt 

fro11 his service i a b oyund XJVbtlUo '"JI •K jurisdiction and has 

te• 
h ~quashed . We have per.Jsed the abovo d ecision and also 

r~ules 2( 1) ( a) , 1( c) , R.Jle 7 and alongwith the d e tAi l s 

0 f t)isciplln•ry Authority spacl f ied in Schedule '2 of the 

afo r esaid r ul e uhich p r escribes the autho r i ti es for imposi ng 
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in non gazetted start of tha ZDnal RaUways. In U.e 

aforasaid ~aaiaion ofthe "P•x Court in the cue which rela-

ted to the Ml.nistty ef Oefenee, the Apex c.,rt hu par.aaJ 

takan inte account the notifJ.cationa i•.,•~ a.y the 

Pliniatry in the month of -.guat 1979 in the c~a of 

D.E.R.l and in January 19B'rl 1n the caae of Ordnanae 

Factory, 111 the Prea~ent Uftllar "'le 12 eq:,ewering certain 
. 

' u UJQ!tJ • ._ ••••iS-a *II' ...,thoriti•• to exel'CJ.ae the 

~iaciplinary pa.~ers. The Apex Court hae alae referrecl in 

the a~• caee to the relev8ftt "'lea 2(1) (a) relating 

to the Appointing Autherity anti Rule 2(1)(•) ralatine 

to the Diaoiplinary Authority and also ache~le rafarrH 

to Untfar ~le 7(2) ane Rule 9 of tha Railway SBrvanta 

(Discipline and Appeal Rulea) 1968 aa eo• appeale 

Raibuaye. In ~eaJ.ing with the crJestion afthe aJtherity 

to whom the pawer of appointnwnt haa Men •elegata• 

under Rule 9, the Apax Court oltaarve•a-

• we think, an a praper and hari'Dnioua reuing 
af Rule 2(a) an• Rule 9, that suit fllla (a) of 
Rule 2 only onviaages the 8U thori ty ta whom 
the pawer of appointment haa Men ~elegata• 
under Rule 9 an• not a.oth the •ele!ator anti 
the ••legate.• 

After giving the reasons for auah concluaion an~ aourt 

ollaerve•a-

• The whole intent or purpoee of the ~afinition 
ia to aafe guard against infringe~nt of 
ArUcle 311(1) aM to eneure that a perean 
can lte •eal t with only lly either a person 
Competent to appoint a peraona of hie claaa 
or the peraon who appointe• him, whoever 
happens to be higher in rank. That Nla 

• 
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ie net infringall ~ the interpretation plecell 
by the Appellant.. The Proviaione ef S.hetlula-11 
in the •••• of RaUway whieh apeaify the Appointint 
Authority or an luthority of aquival.nt rank er 
any higher Au thod ty aa the Disciplinary "-ethori ty 
are alao conaieten~ with thia interpretation.• 

It ia n .. aaaary to .-ert at thia atage te 

Seh.-,la 2 of the aforeaaill Rule under whiah the Appointing 
0 

Authority or an Au thori ~y of equivalent rank er .,., 

Hithel' Authority haa !teen ahclwn to Ita a Co""etent Authority 

0 • 

•re1110val fro• aervice• _., "'liaadasal from .. l'Viae" in rea-
• 
pect of nen gazettall ataff of Zonal RaUwaye which ia a 

Hlavant Schellule applicallle in the pnaent c•• uMel' 

conaillaraUon. The altove achedule of P••r haa lteen 

preacl'iltelf under Rule • and aula Rule 2 of f\lle 7 of the 

aforesaid Rules as per the Railway Soan• a circulal' Ita tell 

3'!.12 .1979. It is athllttall that the Appointint Authority 

waa the Aaeiatant Personnel Officer and the Appellate 
Railway 

Au thad ty waa th• OiviaionaJ/Pianager. In ter11111 o'f the 

Proviaiana referl'elf in Sahelfule IJ of the aforesaill Rule, 

the Appointing Authority ar an Authority ef equivalent 

in rank er any Higher Authority can b1poae the puniahMnt 

of •removal fl'om ael'Viae• u.-ar the sat• f\loee. In thia 

caaa, the ordel' of Hn~oval from service waa iasuell lty 

the Assistant Electrical Engineer, who la on an Offlcel' of 

aquivalM\t l'Mk ef the Appointing Au thor! ty. In vi IIIII 

of the matter, the contention of the laam.- caunael 

for the applicant that the Olacipl.inary lluthority hM 

acta., witheut jurielliction, ia not tanaltle. The Appeal 

' 
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al thalgh the azear waa co..-,nioated lty the Seniol.' Diviaional 

Electrical Entin .. r. Thie ia avi.,ent fi.'OII the ozeer la.,ed 

fro• the D1viaional R•ilway ,..nagar' • 0 ffice on 13.9.1993 

•Appellate A.lthorlty has conal.,ered your appeal 
.,t. 23.11.1993 Un.,er Rule 22(2) ef the Railway 
Servants ( Oiaaipline l Appeal Rul .. ) 1968 .,. 
, .... ., the fallowing orllera which •Y lte not•.• 

• 
an.- the artier of the Appellate Authority hu lteen given in 

• qu ... tion ae extracta., in the earlier part in this onlel.'. 

fro• these, it appears ~at neither the illpU_..., oner 

of puniahment ner ttw Appellate Or-'er euffeH fr011 l•k 

of juda.,iction ef co~~petenc:a • 

e. In the light ef this> the contention of the 
<1:~pl. c4-t-

leame., caunael fer th•• in regan to the juria.,J.ction 

and co"'e tenee of the Oiaciplinazy Authority ia not 

acoepta.,. Notwithatanlling the averNnta 11alle lly the 

reapon-'enta in the counter affi.,avi t in regara to the 

Appellate Authority, we fin., that the appellate artier aa 

Gl.~ 
paaae., lty the Appellate AJtheri ty ia defactiv•Afor the 

reasons 118ntianed in para 6 altov• can not, therefore, 1M 

' 
euataine.,. 

laving IQ8de the altove oltaervationa1 we 

however, find that the i~~pugnetl orcler of punishment of 

removal fro• service ia quib disproportionate to the 
• ,.., 

nature of the charge. while the normal course, the ,_ 

Court/ Tri'-unal does not dt as a court of appeal on the 

quantA~• of punishment, we cannot resist the conclusion that 

the nature of charge in our view cannet call for auch 

exemplary punishment. The puniUve power ef the Oisciplinaxy 

Authority should not lte unconscionably exessive and 
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out or proportion to the nature and gravity or the proven 

charges, against the Gav•m•ant Servants. Where the 

Court/Tri..,nal finds the "-'antu• or puniah•nt, un-.ly 

harsh such interference lty the TrUunal, will •• juatltiell 

in the circumstances or the each case, as lleci.-ed •r the 

Supre111e Court in Union er India Uereua GirJ." Raj Sharlll8 

AIR 1994 sc 215. In the light or this, we conailler 

it appropriate to quash the i~gned ·~·r or punish•nt 

... ted 13.9.1993. 

10. In view ef theae obaervationa, the impugnell 

ei:Ger of punish•nt is q.~aahed. We llirect the Diaciplinary 

Authority to reconsider hia erder within a period or three 

montha fro111 the date of aarvica ef thia order, with reference 

to the nature ef charge and ether relevant factors and pus 

a auita~e and reasoned oraer, taking inte .ccount the fact 

that the applicant haa rendered long years of earvice in the 

departllllnt and affe~ the applicant further oppertunity ef 

appeal against auch a fresh erder in acco~ance with 

Disciplinary Rules. Consequently, the Appellate Order alao 

atanda q.~uhell. The applicant is reinatatell in hia post 

with hi• initial seniority au'-ject to IUCh further orller 

I 
of puniahll'lllnt aa may •e i,.oaed '-Y the Diaciplinary Authari ty 

as a result of our direction, inclulling the ·specific order 

an the traat11ant af the period fro• the oritinal llate or 

re 1110val f ro• service till the date af his reinstatement enll 

the conaequant1al '-enefita, if any • as 11ay '-e deemell appro­

priate -.y the Co""atent Authority anll in accordance with 

Rulaa. With the uove llirectiona, the application i• 

Na o~er as to coate. 

~ 
I'£1'1J£R ( J) 

• 

I'Ef'IB£ R (A) 

ALLAHABAOa OAT£ 0& 

awl j_s- t-'!J 
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