CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABALD BENCH,
- ALLAHABAL,

Allbbapad this. the day f".’!‘.?f“ﬂ.. of 1997,

CURAM :; Hontble Mr, T,L, Verma, Member-J
Hon'ple Mr, D,S, Baweja, Member-A

OR1GINAL _AFFLICATION NO, 430 OF 1991.

Lakshmi Nagrain Tiwari

aged about 22 years,

s/o shri shiv Narain Tiwari,Advocate,

R/b Naraingpatti Post LakhanapaT,

Ui strict.Gorakhpur,

A 4

eesses Applicant,
( By Advocate shri Bashist Tiwgri)
Ver sus
1. Union ot Inaia through secretary
Ministry/kailway, New Delhi,

2, Phool singh Vimal,
’ Chairman Railway Recruitment Board,
N,E, Rly, Gorakhpur,

esoocee Responoents,
(By Advocate shri VK. Goel )

Alongwith
ORIGINAL APPLICATION NO. #31 OF lool,

Rakesh Kumar Tripathi,

aged about 24 years, S/o Jhri Ram Achal
Tripathi, R/o House no, D=3C0O

Suraj Kund Colony, Gorakhpur.

s s 000 e Apr‘licant.
(By Advocate Shri Bashist Tivari)

Versus
1. Union of India through the Secretary Ministry
of Railway, New Delhi,

2% Phool singh Vimal, Chairman,
Rajlway Recruitment Board, N.E. Rly. Gorakhpur.
eees.. Respondents,
(By Advocate Shri V.K, Goel)
ALONGWITH
ORIGINAL APPLICATION NO, 548 OF 1991,

n




Anand Prasad Srivastavs,S/o Sri Rama Shankar lal,

?
2

aged about 24 years, R/o 3 Vindwasani Nagar Bank f‘

Road, Gorakhpur.

vueee Ppplicdnt.

(By Advocate Shri Bashist Tiwari)

Versus

1, Union of| India through the Secretary,
Ministry| of Railway, New Delhi,

2., Pnhool Singh Vimal, Chairman,
Railway Recruitment Board, N.E. Railvay,
Gorakhpur.

3, Chief Vigilance Officer, N.E,R, ,Gorakhpur.

(By Advocate| Shril V.K. Goel) ++s+s.Respondents.

ALONGWITH

ORIGINAL APFLICAT ION NO, 986 OF 1991,

Mani Kant Pandey, aged about 26 years,
S/o Shri Raj|/ Mani Pandey, R/o Basharatpur,
District=-Gorakhpur.

(By Advocate Shri Bashist Tiwari)®***""*°

Applicant.

Versus

1, Union of India through the General Manager
N,E.Railway, Gorakhpur.

2. The Chairman Selection Committee,

Rz ilway

Reeruitment Board, N.E, Railway,

Gorakhpur.

(By Advocate Shri V.K, Goel)

-

EEEEERE %spondents.

ALONGWITH

ORIGINAL APPLICATION NO, 1175 OF 19%4,

Nirangan KJmar Srivastava, S/o Sri Babban Prasad

Srivastava, R/o Jateypur, Gorakhpur.
(By Advocate Shit B, Tiwari ceesssss Applicant.
and Shri $,C. Budhwar )

Ve rsus

1. Union of India through General Manager,

N.E. Ra
2. Chairma

Railway
Gorakhp

(By Advocal

ilway, Gorakhpur.

n
f{ecruitment Board, N.E. Railvay,

ux .

vesees Respondents.
te Shri V.K, Goel)

ORDER (RESERVED

By Hon 'ble Mr., D.S, Baweja, Member-A
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B The above referred five applications
have been heard together and being disposed of

by 8 commen judgment as they involve common facts}
,Challenging the same selection and common question

of law}

23 A notification no, 3/88/89 was issued by
Ra3ilway Recruitment Board, Gorakhpur, for recruitment
to the posts of Ticket Collectors anc Commercial
Clerks for 165 vacancies (120 General anc 45 for
Scheduled Caste anc Scheculed Tribes categories )

The written test was conducted on 1221119893 The
result of the writtentest was declared on 23,1041990
The viva=voce test was held on different dates

during November and December 1990. All the applicants
in the above referred applications appeared in the
examination and were declared successful in the
written test, The applicants in O.A. no. 431/91,
OA, no. 548/91 and 1175/94 appeared in viva voce
test on 3.12,1990 while the applicants in OA.

No. 430/91 and OA, no, 986/91 appeared for the

viva vece test en 28,41,1990 and 30.11.1990 respec~
tively., The final panel of 91 general candidates was
declared on 6.4,1991, Hewever, all the applicants did
net find place in the final select list and being
dggreived by the same, the above referred applicatiens
have been filed as under :-

2) OAJ nog 430 of 1991 filed on 26:4,19913

b) OM, no, 431 ef 1991 filed on 26.4,1991y

)




g e |
¢) 0O.r. noj 548 of 1991 filed on 27.5.,1991,
d) O.r. noj 986 of 1991 filed on 21,10.1991.
e) 0O.r, no, 1171/94 filed on 10.8,1994.

fhe
34 In alll the application%\folIOWing reliefs
have been prayed for s=-
i) +o ibsue direction seting aside proceedings ’

taken by thle Recruitment Board in constituting
Committee anc on that very basis the result of

general cendicates as well as reserve candidates

e
J

were annournced,

|
ii) to ilssue direction to the respondents to |
initiate the imterview process efter constituting

proper selection committee,

|

\

|

\

iii) to jssue direction to post the applicantd |
either on the post of Commercial Clerk or Ticket i
|

Collector.

In O, , no. 1171/94 acditional relief has E
been prayet to quash the order dated 26,2.1994 issued
by the Ceneral Manager, North Esstern Reilway,

Gorakhpur @ncé in O,~, no, 086 of 1991 to set aside

the circuller dated 25,1,1082 of the Railway Board, | 4

4, The grounds advancec in the Oricinal Applicatioms
in SUPPOIE of the reliefs prayed for. ére T&fe or |

Vhese ;
less the same in all the applications awe grounds |

advancec dre as under s-

\’4’) 000000.4




o

a) The constitution of the selection
committee for conducting the viva-voce test e
was illegal and not «complying with the extgnt
instructions laid cdown by the Railway Board vide
letter dated 28.8.1986 and as per para 112 of
Indian Railway Establishment Manual Volume I
(I.R.E.M) in respect of (i) there was no Scheduled
Caste / Scheduled Tribe membery nominated on the
interview committee (ii) memberp of the commi‘tfee
wepe subordinate to the Chairman of the Interview
committee (iii) originally constituted committee

was modified by Chairman of the Rallway Recruitment

Board,

b) Reservation of 45 posts for Scheduled
Caste and Scheduled Tribe candicates was in excess of
22%% as laid down by the Railway Board, Further

no reservation is permissible on the basis of Castep
Uncer article 16 (4), 73 and 309 of the Constitution

of India,

c) Against the notification of 120 vacancies
for general candicates, the result of only 91

candidates had been declared, (Except 0,2.no,1175/94)

d) 308 persons were called for viva-voce.
test Since the panel was notified 91 persons only,

omr, 227 cancidates shoulc have been called for the

viva-voce test (plea iaken only in O,a, nO. 430/91,

431/91 and 1175/94)

e) : Against 150 marks of the written test,
374 marks have been kept for viva-voce test, This ~
Mg

allocation i;%'mar for’yivapvoce test was excessive
3 O.0O05
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&(eulm7‘ Aowin,
kéeping in view the law of not existing 15% by the |
A

Hon'ble Supreme Court . s
|

f) Correctiong and cuttings are understood

to have b

with the
Select the
g)

Securec ggo

hOped To &
out of sel

C.A, no, 43

4,

affidavit j§

4

430/91, 0.
Oy no, 98
through Shi
Recruitment
the counten
Baqridan, C
The facts o
Teﬁ% passin
Lest, appea
titution of
The respond

applicants

in constit ut

respondents

€en made in the marksheet of the intervi

intention to manipdﬁate the result to

. Y
e Selected but have been deleberately kept
ection ( plea taken in O.,A, no, 430/91,

36/91 counter afficavity hase been filed

1 ULE. Srivastava, Secretary, Railway

hairman, Railway Recpuitment Eoard,
f the applications with recas
c of the

rence in the viva-voce test and cons-

ents refute the contention of the

ew

févourates,

The applicants claim that they had

i blives g A

d marks in the written examination anc

1/91 anc 0., no, 986/91 ),

R e e R

The respondents have filed the counter

n all the applications. In O.A. no,

- NO, 431/91, 0.A, no. 548/91 anc

Board anc in case of 04, no, 1175 /94,

afficavit has been filec through Shri

d to recruit-

applicents in the written
the Interview Board are acmitted,

¥ith regarc to violation of the rules
ion of the Interview Board, The

have explained that the recruitment

;

L 6
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was for the post of Commercial Clerk anc Ticket
Collector belonging to the Commercial Department
and, therefore, one Technical jember was required
to be nominated from the concerned Department ;i
Shri p,S. Bimal who was working as a Chief
Commercial Suﬁerintendent (General) and belonging
Lo Commercial Department was asked to lookafter
the work of Chairman, Railway Recruitment Board
in accition to his normal duties, Shri Vijayee Ram
anc Shri Rekesh Tripathi were nominated from the
Commercial Department as Technical Nembers by the
Chief Personnel Officer and both of then were not
working directly uncer Shri B,S, Bimal. Similarly
Rakesh Tripathi was not directly working under SA»r
U.C, Srivastava who was working as a liember Secretary,
It is further asserted that no changes in the
nominatiom of the members of the Interview Board

maole ¢ by
Were ceme Wy ei‘ther4&hri B,S, Bimel er Shri U,C.
Srivastava, The respondents contend that the
averments made by the applicants in this regard
are baseless as no details of the alleged chénges
have been cisclosec, As recards the non nomination
of the Lember beloncing to Scheduled CasteS /
Schedulec Tribes community, the respondents K are
explainec that interview of the ceneral cancidetes
Weps done in a seperate block anc all the applicants
belonc¥mg to the general category, iiember Iepre=
semting the Minority Community vigs nominated aad e
all the WE

interviewed, Further the contention of the applicants

when the applicants were

is not tenable as they’(a?é“nct broughtout as to

what prejudice has been caused to their interest

on account of nog nomination of Scheduled Castey /
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Scheduled Tribeg Memberg an the Interview Committee,
The r espondents further contend thst the reser-
vation for the Scheculed Casteg anc Scheduled g
Tribeg haes been provided &s per the extant
instructionﬁwi'thin the percentaceslaicd down.

While countering the contention of the applicants
for excessive allocation of marks J& the viva voce .
test, the responcents contend that marksfofthe

5 OMR s
interview are allottec are only 206 anc,not excessive

= iith recard to the allegetions of the applicants fy
of correctionsand modification in the marks i
allotted for the interview test, the respondents
deny the same submiting that the applicants have
not brouchtout the basis on which such an averment
hes been made as the marks of the viva-voce test
have not been notified, The respondents have &4,
countered the pleading of the applicents with
recard to calling of the excessive candidates for
the intcrview and motifying the panel of less
cancidates thal the notified vacancies stating l
that subsequent l}ﬁ panel for 29 candidet@s hss
J

been ceclarec su&am;l r therely the panel for '
Y P

notj‘_&ied vecancies hac been formed, The responderts
¢

heve oppossed 0.4, no. 1175 /94 on the plea of being
barrec¢ ty limitation, In consideration of these
facts, the responcents pray thet the crouncs taken
by the applicants co not survive anc all the
epplications deservef to be cismissed.

!

¢

ce ®sto0 0 8




5. The applicant has filed rejoinder

affidavit only in O.A. no. 430/91 refuting the

submissions of the respondents and affirming the

grounds taken in the application. In none of the other

applicationi rejoinder affidavit has been filed.
6. ! In O.A. no. 986/91 vide order dated
23.10.1991 stay had been granted.with the direction
that the recruitment and selection shall be subject Q
to the final decision of the Tribunal_in O.A. no.119%
of 1994, no interim order was passed. In other three
Original Appllcatlons no. 430/91, 431/91 and 548/91
interim ocdér was granted vide ordersdated 6.5.199]1
and 30.5.1991 respectively with the direction to the
respondents to keep one post of Commercial ,Clerk /
Ticket Collector. However,.théeinterim orders wes hcac
not extended further vide order dated 10.8.1993
in all these three Original Applications.

g
Te The a;gxgﬁEEE was heard on 7.9.1995
wheén Shri Bashist Tiwari learned counsel for the
applicant and Shri V.K. Goel learned counsel for the
respondents in all the Original Applications were
present. The judgment was reserved. The respondents

were directed to produce the record relevant to the

o
recruitment under challenge , the respondents submitted

the original proceedings of the viva-voce test for the

perusal of the Bench.

8 Subsequent to the reserving of the
Judgment Misc. applications no. 2545/95 and 2546/95
were filed on 19.9.1995 in 0.A. no. 430/91 and

Misc. applications nos. 2547/95 and 2548/95 were also

¢

i i A s v iR s .10

e e kL




T ——

filed on the same cete in O/, no, 1175/94; Following |

prayer was macde in these applications 3= L

(a) Misc, Application no, 2545/95 and 2547/95, to

direct the respondents to produce the documerts for ?

ingpection of the applicants,

(b) Misc, Applications nos. 2546/95 and 2548/95, | |

to summon the following additional documerts :.

(1) Coding and decoding copy.
(i) Copy of the original examinationg
(1ii) Vigilance report, r

These documents are prayed to be called on the plea
that the appllicants had obtained higher marks than
indicated in/ the summary sheet placed before the
Interview Bogrd for viva=voce test and without the
above record, it would be difficull to decide on merits
by the Tribupal, These Misc. Applications were
consicered on 10,12,1996 and the counsel for the
parties were heard,, The learned counsel for the
applicants fpiled to show as to whet relevance the
cocing and decoding copy had with the controvercy
involved. As regard the request for summoning the
answer books|, no such request was made in the earlier
Misc, @pplications filed seeking for calling of the
records, Further no allecation has been made in the
avermerts in/the Q.,A,'s that any irregularity in

~evaluating of the answer books was committed, In view

"




=3 l—l-
fhs :
of this request was not allowed §n respect of the

Vigilance report, it was noted that the same had already
been filed throuch a Misc, Application and the same

was &llowed,

Q. Sinc€ the arguments on the anplications
were heard long back, On the request made i the
parties, the metter was reheard on 21,1,1997. The
applicants were represented in 211 the applicions
by Shri Bashist Tiwari anc S;hri S,Ce. Budhwair Senior
Counsel and Shri V.,K, Goel learnec counsel apmared
on behalf of the responcents in 2ll the ammli ations,
During rehearing, the focus of the pleadimgs shifted
to the contents of the report of the vigilance inquiry
conducted by the Department, Quoting extensively
from the Vicilance report a case wss soughit ts be
made out that serious irregularities had beween
committed in the selection process of the recruitment

under challence,

10, e will first consicer the grouncs raised in
the Original applications and reiteratec durimp the

first hearing on 7,9.1995 forming basis for the reliefs

0




- 19 - |
prayed for i The pleadings made based on the vigilanceé |

report when the matter was re-heard will be taken up
¥

/ |

subsequently|as no amendmert to the reliefs prayed

fc? has been done,

10,. First and main ground of attack is

is with regard to the constitution of fthe Interview
Board bding not in accordanceé with the instructions
contained in|the Railway Board letter dated 28 .8 .1986
and as per para 112 of I.R.E.M. The three infirmities
pointed out are (a) one of thc members was directly
subordinate to the “hairman. (b) There was no méﬁber

nominated friom the Scheduled Caste / Scheduled Tribe

Community. (€) Originally nominated Hembers were changed |

by the “hairman of the Interview Board. a

In order to |go into the merits of these violations o: the
extent instpuctions, it would be pertinent to detail |
as under, thHe constitution of the Interview Board

on the various dates when the applicants were interviewe& ‘

and given“ip the respective app lications.

0.A Date of interview Constitution of the
Board |

420/91 28,11,1990 P.S. Binmal asl Cheirman, |
Vi.b'{ee Raw anc S, _.‘..\_-Sc—:fi\..

M llecec thet Shri Vij"yée
Ram cirect ly Subercinatle

986/91 30,11.1990 P.S. Binal, Chairman,
Rakesh 'i.Ii:)v.':"Ll';j_. ard ‘
lember not imCicslec.

~nllecec thet Shri Rakesh
Tripethi directly working
under P.3., bimal,

431/91 3,12, 1990 U.C. Srivastave,Chairman,
548/91 Rakesh Tripethi and

1175 /94 S, Hasan, ‘

(<=
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On checking the proceedings of the viva-voce test made
available by the responcents, if¥ is noted that
the averments made in the O,n, no, 1175/94 with regard
to the date of interview and the constitution of the
Interview Board are not factual, The applicant's
roll number is 6301W as indicated in the #pplication

anc he was interviewed on 29,11,1900 anc not on

3.12,1990, 1In view of this, the very basis of challenging}
the constitution of the Interview Board does not survive,
In respect of the other applications, the designations |
of the members: of the Interview Boerd on 3,12,1990
have not been disclosed in the Rpplications, Hpwever,

from the proceedings of the Interview Board, we find

that a@ll the three members were junior grade Oificers
‘anc‘, therefore, the question of any NMember being

Cirectly subordinate to the other did not arise, Fbpr

the Interview Board constituted on 28,11,1990, 30,11,1990,
the applicamits allege that Shri Vijayee Ram anc Rakesh
Tripethi respectively were directly subordinate to

Shri p,S, Bimal, The respondents have rebutted this
contention, It is adnitted that Shri p.S. Bimal,

Vijayee Rem and Shri Rakesh Tripathi belong to the

same Bepartment, The respondents have explained the
nomination of Members from the same Department to

which the Chairman of the Interview Board belonged, The
responcents have, however, asserted that non of these

two Nembers, though belonging to the séme Department

were working directly under Shri p,S, Bimal., The applica=

mts have not specifically contradicted this position,
I,7act, the cesignation of Shri Rakesh Tripathi has been

indiceted as Chief Commercial Superintendent (Cattering)and|

as Chief Commercial\ Superintencent of Shri Vijayee Ram

/)



has been disclosed,

-4 -

No documentary evidence
HHoiw

Qas been

brought on the record by the applicants that these

two members
averments of
we find that

Chief

were working uncer
A

I‘W;
P.S, BEimal, From the

the respondents anc the records produced,

Shr# Bijayee Ram was working as Deputy

Commericial Superintencent (Cattering) anc Shri

Rakesh Tripathi as Deputy Chief Project Manacer,

Keeping
cesignation

any

we heve no rieasonyto disbelieve the s

responcents

rules has been done,

—

B RS . 3
G LO T

T el

to Scheculed

we have already brought out t#e above, the explaination

civen by the

M C’Tb er-

~ll the epplicamts belong

in view the non - discloser / incorrect

of thepembers and non submission of

N

cocumerntieary evidence ‘tg support the cont ention,

mission of the
on ey acceumnd-

anc hold that no violation of the laic down
N

The second infirmity 5 is witik™

i
€ non nomination of the Member: belonging

Caste / Schedulec Tribe Community.

responcents for nori-nomination of the

of Sghedulec Caste / Scheduled Tribe Community.,

+ 1.

to the gecneral Category

énc they have not brought out as to how their case

h
Caste / Scghe

+e have gone

the explanatien

has been prefjucice byv

non
]
ulec Tribe Member dr

presence of the Scueculec
the Integview Loerd,
ihrough the rules anc inclined to accept

of the r espondents anc are of the

view that this violetion is not fatal to tihhe case of

the applicants, The third infirnity pointed out is

that Shri p S

o Eimal anc Shri U.C, Srivestava had made

changes in the nomination of t:¢ pembers as oricinally

cone,

thc Members griginally nominéted and what was the changes|

made, The ay

The applicants have not broucht out who were

plicants have just made a balc stalement

availsble

without making fan y

(;details w to R

v |

Pport
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the allegec changes, We are, therefore, unable to
eppreciate any merit in this contention also, Concluding=-
¥ we r ecord our fincingsthat none of the grounds
challenging the constitution of the Interview Eoard wm
violatigg'the leic cown instructionssurvive, Looking i
from another angleﬁtke applicants have no locus standie
to chellange the Interview process on the plea

of cefects in the constitution of the Imterview Board

eftcr having appeared before the same and not finding
successful in the same, In'this regard, we refer‘to.the
jucci ent of the apex Court"iadan Lal Versus State of

J & K and others"(1995) 29 aIC 608 i: para 9’their Lord-

ships 'bave nelc as under

" o It is now well settled that if a candidate
takes & calculated chance &na, appeers at the C)
Interview, then, oply because® result of the
Interview is not p@latable to him, herturn'camnef -
round and subsequently contend thét the process
of Interview was unfair or the selection
committee was not properly constituted,

/is
12 The second ground of challenge/ that

reservation is not permissible fin the basis of Caste
anc the reservation of W posts provicec for
Scheculed Caste and Scheculed Trikbe candidates was

in excess of 2Zig,es laic down, These are contracictary

: . Gala, i el . ; :
comentiongon one sice the very provision oi reservation
» as a, . and

is being challen:e%/véid/on the other hand accepting

the reservation policy valiCity’the issue 0. - excessive

reservation has been raised, Constitutional validity
of the reservation policy has been upheld by the
he
apex Court in cabitena Jjuccmentg anc as such this
A

contertion does not merit @eny consiceration,
r\

Y



As regards 1

laid cown, t

vacanciesinc
Scheduled Tx
inﬁiructions
laid down,
basis on whi
reservation

in reply to

ct

afficevit,

submission,
reply will b
were furnish
of any detai
basis of whi

termed

in their cont

submission

133 The

of candidates
was notified
notified, Fr
it is noted t
the result of
In view of th
survive,

14, The

for the notifi

This contentig

The respondent

ptifiec to be filled up by Scheduled Gaste g

ax e

¢
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|
he reservation in excess of the per centagef‘
he respondents have asserted that the !
1

ibe . cand:.dates are as per the extant ;

anc there is no excess over the percentages
The applicants have not disclesed the |
ch the assessment of the vacancies under

policy haws been -made: . .

by them, Infact

para 8 of the counter feply in the rgjoince:l
here is no specific denial of the res})’ondent;
It is simply mentioned that the suitable

€ given @ the time of hearing, No details
ed during the heariﬁg also, In the absenge |
Is furnishec by the épplicants ##X on the |
th the assessment of vacancies has been
kcessive, we are not able to see any merit
bention and inclined to accept the

f the respondents,

third ground is that excessive number

were called for interview, as the panel
for 91 posts only as against 120 vacancies
om the averments made by the ré\s'pmdents, |
hat subsequent ‘lz;f;zp@el of 91 canc‘idates,j
29 cancidates were declared on 2,5.,1992

4

is factual position this ground does not

tourth ground for attack is that the panel

ed vacancies has not been declared,

)n of the applicants is not tenabley

$ have explained ?‘at the notificatjioen

i
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provided that notified vacancies could be
increased or decreased, Therefore, it was within
the right of the respondents to decide the
number of the posts to be filled up, Further
no legal enforcement right is vested in the
applicants merely by participation in the suleftien
process, Infact even inclusion of the name in the
select list does not create a richt fer appoint-
mert, Apart from this as brought out earlier,
the result of 20 céandidates had been declared
subsequent ly anc thus the panel for notified
vacancies had been issued, Thus, there is mo

force in this avermernty of the applicantss

15 The fifth ground for assailing the
selection is that the marks for the interview

had been allecated in excess of 15% as laid down
by the Apex Court, This plea has beenttaken

only in O, no, 548 of 1991, O, no, 986 of 1991
and OJ, no, 1175 of 1994, The epplicants have
relied upon the judgment of the Hon'ble Supreme
Court in ’Mahendra'Sain Garg Versus State of

Punjab and others)} 1991 SC (I8S) £55 gl\&marks

of the written examinationag 150 and for interview
374 and with this’:;rrterview marks are 20%x of the
total marks, Th)e respondents have submitted that
the marks of the interview are not excessive

anc the _lastiructions from the Railway Board laying
down 15% marks have been r eceived vide Railway
Board letter dated 30,9.199l1 i.e, subsequent to
holding of the selectioni We have carefully

gone through the@udgnent of the Hon'ble Supreme
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Court

subje

interview and held as under s

- 18 -
k

referred above, The'fx.grdship in this

; judgant have reviewed earlier judgments on the..

of the allocetion of marks ."é"th.

"Even if Ashok Kumar Yadav case may not in

terms @épply in the cases before us to the
extert of laying down 1282 per cenmt of the
total marks for wiva voce test which was
made applicable for selections to be made
by UFEC, we deem it proper to lay down
Efter taking in view the dictum of all the
uthorities decided so far that the
percerntage of viva voce test in the present
cases at 25 per cent of the total marks is

B
the di
15% of

Exehange through direct r&rui‘tmem has been
laid down.:( This judgment

and th

much earlier,

by the

rbitrary anc excessive; There could be no
gainsaying that viva #oce test cannot be
otally dispensed with, but taking nete of
he situation anc concitions prevailing in
ur country, it would not be Treasonable to
ave the percentage of viva voce marks more
han 15 per cent of the total marks in -
he selection of candidates fresh from

ollege / school for public employment by |
rect recruitment where the rules provided

or a composite groccss of selection namely
itten examination and irnterviewi®

From the above, it woulc be seen that
¢tum of wiva- voce marks being not more than

the total marks in public &mnp loymert

m lha, et rng-

s dated 15,11,1990 |
e presernt selection had been commenced
In view of this the law laig ‘dovn

Hon'bLle Sypreme Court woulc apply prospec-

tively-

above r

”
The selection ul’}ber challenge in the
dnAlgepens |
eferred of the Hon'ble Supreme Court was
a

not quashed even though the marks for interview

were more than 25% of the total marks, as the

selecte

post, lo
@ party

d candidates hasl already been joined the
The
ng back and t-baz; were not impleaded as

S In thp presemt case also, the @pplicationg
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have been filed after the panel had been notified
and the selectdd candidates have not beeh impleaded
as a party. In view of this fact-situation ‘even
if it is held that the marks for the interview are
excessive, it would be unjust to gquash thjn interview!
process on this ground., 3 e

6. The sixth ground advanced by the applicant
is that they had secured good marks in the written
examination and hoped to be selected but have been
deliberately kept out of the selection. This plea
has been taken in 0.A. no. 430 of 1991, O.A.no., 431
of 1991 and O.A. no. 986 of 1991. From the averments
made by the applican'b)/ it is not understandable, as
to what is the basis of making this submission. The
detemination of quantum of marks to be given to
the candidates is the functigh of the Interview
nfmren b Jhose min Kaphsn
Board. Assigning lower marks iuhthe written m::-ﬁ
examination cannot be tupad as unfair treatment.
In this connection we,{rewf\er to the judgment of the
Hon'ble Supreme Court "Madan Lal and others Versus
State of J&K"(1995) 29 ATC 603 wherein it is held

in para 17 as under ;-

® The petitioners subj ectively feel that as
they had fared better in the written test
and had got more marks therein as cempared
to the selected respondents concerned,
they should have been given more marks also
at the oral interview. But that is in the
realm of assessment of relestive merits of
candidates concerned by the expert committ ee
before whom these candidates appeared for the
viva voce test. Merely on the basis of
fetitiener' s agprchension of suspicion that
hey were deli erately given less marks
at the oral interview as compared to the

[y
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rival candidates, if cannet be said that
the process of assessmont was vitisted.
s wontention is in the realm of mape

Consequently, the attqek on assessment of
erits of ée petitioners cannot be 0o

« It remains in the exclusive domain of
e expert committee to decide whether more
arks should be assigned to the petitioners
r to the respondents concerned. It cannet be
he subject-matter of an attack beforgus

S we are not sitting as a ocourt of ap - 2al
ver the assessment made by the committee so
ar as the candidates intervi ewed by them
re concerned,®

From the averments made in all the applicationsiiye

do net find any allegation of malafide against the
Members of the Interview Boaxd except making oblique
reference through a general statement that they |
have been deliberately kept out of the selection,
although having done well in the written examination,
Marks of the written examination as well as viva-voce
have not been discle and, we are, therefore, unable
to comprehened t‘qh;‘fon'mat source of information

this apprehension has been made. The applicants have

not come out the names of the candidates alleged to
have bel’n selected by manupulation of theiw marks

by the Committee and by keeping the applicants
deliberately out. By making merelyﬁ_ statement wi thout
any substantiating evidence to support cannot

fom the basis of the challenge of the selection
Process on the ground, of maladies. There is nol <hen q
whisper of avemment that as to why the Chaimman

or the Members of the Interview Board were personally

Prejudiced against tiw,

4pplicants in Particular
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v As indicated earlier during rehearing reliance has been
placed in the vigilance report in support of their contenti
This aspect has been deliberated subsequently. However,
considering the averments made and also what is held by
the Hon'ble Supreme Court in the judgment referred to above,
we find it hard to presuade ourselves to subscribe to the
contention of the applicants.

17. The seventh ground is raised alleging that the
corrections and cuttings have been made in the marksheet
gith an intention to manupulate the result to select the
'favourate. As brought out earlier the respondents on the
direction issued have brought on the record the proceedings
of the Interview Board. JIhe record J:urnished contains 12
sheets covering the Interview held from 27.11.22w§6 5*12;99 -
e hs\ve carefully gone thr,oaglz the proceedings, w& find
P that,none of the applicants there is any corrections in the
\ marks alloted for the interview. There are some corrections
on the various dates but the same have been initiated by
the members of tgfusafergéew Board.é}s regards the allega-

tions of malafide we have éSﬁéﬁ?&”this aspect aad para 16
above.
18. The last grounds raised in O.A. no. 986/91

is with regard to quashing of the circular of the

letter dated 25.1.1992 , the copy of the circular which
has been challenged has not been brought on the record.
However, from para 4(xiii), it is noted that quashing of
the circular is sought based on the law laid down by

the Hon'ble Supreme Court with regard to 15% of the
total marks being allocated for the Interview. In view
of the deliberations in para 15, we do not find any
merit in this prayer.

19. Prayer has also been made in O.A. no. 1175
of 1994 to set aside the order dated 22.6.1994 issued
by General Manager, Norther Eastern Railway, Gorakhpur,
we have gone through the averment made in para 4
(xvii) as well as the letter dated 22.6.1994 (A-VI).

we are unable to appreciate any illegality in this
letter. The letter conveys that there are no more

vacancies and the life of the panel has expired. The
applicant has not brought on record any supporting
details to refute this qmtmtim. The applicant has

f

Y



not shtd the nlaa ﬁﬂi maﬂ $D thqum.
of the mﬂ. and in wuu ﬂyd’#lg

of this letter vielate the mm n‘hw
Further as we have observed nt:liqt it h within
the right ef the Wm& d.zﬂmﬂa vacancies
to be ﬁlld UPe Ihaamﬂinpt ~can be ‘@ggreived
only if somebody junier m..t- the ’nnd. is |
appo ii. This is, bnmu:, not the case of the
applicant. Keeping in view these facts/ we are
unable %o find any reasons to set aside the omer
dated 22.6,19%. | |

20, Now we will take up the pleadings made
during the rehearing of the applications. The
focus of the arguments was on the wntends of the
Vigilance report. The supplementary affidavit

has been filed in 0.A. no. 1175 of 19%4 bringing
Vigilance report on the record and high lighting

serious -irregularites committéd in the selection

pProcess quoting extensively from the report.
Besides this in 0.A. no. 43] of 199) theough

Misc, applicatien prayer had been made for calling
of the documents including the Vigilagce report.
No Supplementary Affidavit based on the Vigilance
report :e any Misc. application has been filed in
any of the other applications except the abeve two
applications as detailed above. The respondent s
have filed Supplemendary Gounter Reply for the
Supplementary Affidavit and the applicant has

filed Supplementary Rejoinder Affidavit thereafter.

v




-2y -
2-}; No prayer hake been made in any of the
Original Applications other than 1175/94 that the
S.lppl%ntary Affidavit filed in O.A. no.l1l175/94
pﬁéﬁ on the Vigilance rep_o_rt be taken for the

' Hhiverev
other applicatiens heﬁuaxd together. | Bven in the

absence of such a prayer, we are taking the arguments ]
advance based on the Vigilance repert in O.A.ne.l1l75
of 1998 applicable to all the Original Appligations

in view of the fact that the same nlocti‘nwis und er

challenge and common question of law is involved.
We have carefully gone through the Supplementary
Affidavit and observeq that there is no avermenty
with regard to the amendment in the reliefs originally
prayed for, No amendment application has been also
filede In view of these facts)“;eliof prayed for
remain the same as in the Original Applicatiens

and #=e detailed in para 3 above. We have already
deliberated on the grounds raised in support of

these reliefs. A mere look at the relief prayed

for and the averments made it is quite ebvieus

that the attack has been mainly on the manner in

which the viva-voce test was conducted and the

final result thereafter. The thrust of the submi-
ssions made in the Supplementary Affidavit and "the
arguments advanced during rehearing ‘were focused

on the irregularities anhdf\ ‘conducting the written
examination and the evaluation of the answer Luoxks
which vitiates the result of the written test and
consequently the final result. In the Original

Applications there is not even @ whisper of an

averments with regard to the written test and thus

the applicants havd n@qriwanco against the result

7
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of the written test. This is quite understandable
since of i applicants had qualified in the writt en
test and 7 after not finding their names in the
final 1li lftcr viva.voce test felt agoreived and
filed the present Original Application mainly assailing ¥
the constitution of the Interview Beard and -lhcat:lon
of marks i®m the viva.voce test thus though during

the heari ’the counsel forthe applicants were at
pains to high light serious irregularies based on the
vigilance report but the reliefs prayed for ren?Sin

the same. During hearing the learned counsel for

the appligcants, however, tou-ie forward the contention
that the Tribunal is an empowered to mould appropriate
relief unﬂcr provi sions of Section 14 read with

Section 22 of Administrative Iribunal Act;, 1985.
However, the learned counsel forthe applicant was

not very explicid on this aspect. From the arguments
it appeared that the applicang& not press for

quashing of the interview process or the whole

sel ection
the respo

This plea

Hhod- kow, Jhrt
and, they wanted direction %o be issued to
ndents to consider the’:case for appointment.

is made on the basis as advanced in the

written submission that one canciidate wi th 12D marks
has been s elected and Vigilance report in r espect

of this ¢
contained
have been
hasbeen s

for appoi

andidate has brought out that answer book
cuttings/ erasbns for which no marky should
~
awarded. Thus, the candidates with 07 marks
Ranurtre I
elected and Wre applicants should be considered
(24
ntment and if they secured ]O7A above marks.

J
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This arguments of the applicant is not tcnali. as tpe

' result of Z;‘ vﬂtt@ test has not been dullwd/,
Inspite of the i egularities / lapses hmwht out in
the affidavit in conducting of the examination and
evaluation of the answer books. Since the nulz of
the written test is not under dulliago, h tdmain u
ourselves from geing into the merits of :thom:
made based on the Vigilancc report with maﬂ h ’hae_
writtent est. No direction can be issued fnr gnnt:l.ag

o

any relief based on the observations made in the
Vigilance report with regam to the irrogula;n‘.ties

in the written test without going into the merits.

In the present case, the question of geing 1nt6 merits
- does not arise in view of the fact that the writtdl
examination of—the result is mt under challenge.

In this v;ew of the matter we are unable to pu'we

ourselves any merit in this contdt&omof‘;tbo_nppl.i:cha,ts
A -

22 Since the main thrust of the attack in the
Original “pplications concem that the constitution

of the Interview Board and the allocatioen of marks.
Wie will consider the issue raised in the Supplementary

Affidavit with regard to viva voce test. We find
that para 8, 9 and 10 of the Supplementary Affidavit

deal with this aspect. The irregqlarities high-lighted
are (a) marks for the Interview test were not allocated
under various heads such as personality, academic
qualification, experience and prof@#ssional ability/
leading to discriminatary marking. (b) Kell mo. 52237
obtaining 12 marks has been empanelled while candidate
obtaining more than 12 marks have net been empanelled.

3w
(c) Roll no, 64473 securing © nark7 in the Interview

test has been selected Eilo others simiarly placed



have not been selected and have disgualified.
As rng]: the obsﬁﬁhis of allocation of .:a.rks

of Int
Araely
I Il/

&

made and unable to find merit in the same. Jhe ¢
Vigilance .repott says that marks for Interview may be
provided for each aipoct like professional ability,
personality, experience and qualification etc., and
marks be awarded by the Committee by conccns:z

of the Members. From thesg provisions, it is quite
apparent that t;; ruleaai;h—not laid down the
specifilc bfeak up of the marks to be allocated for
each aspect. These provisions are the guidelin.
liad down to assess the suitability of the candidate
and while doing so these areas are to be kept in view.j

In this

L3 ”
Madan Lal and others Versus Union of India@ others
Yy Aud |

quoted earlier wherein in para 13 as under \

PR
So
pY

candidates at viva-voce examination facultywise,

th
1i

ap
€Aling viva-voce examination,the Committee has to
keﬁp in view the overall performance of the

ca
sOC

pe
be

down the object of assessing such cand.dates

in

ag
fo

Committee must separately assess and give marks

on
Sa

guideline given to the Interviewing Committee
members.

e

e 4 P

=3

iew ks test not being given umder varieus
e have carefully considered the averments

ik

connection we again refer to the judgment of |

is not possible to agtee with this contention.j
far as Rule 10(1)(b) is concerned it does not
ovide for any separate assessment of marks for

at is on intelligence, general knowledge, etc.,k
sted in the said rule. On the contrary, it apmp}
pears that as per the said rule, while condia-

didates at the oral intervied and while doing
their intelligence, general knowledge,
rsonality, aptidlude and suitability have to
kept in the centre. The rule merely lays

the viva-voce examination. It is a general

herefore, it is not psssible to

fee with the submission of the Senior Counsel |§
r petitioners that the members of the Interview

different listed topics facultywise as per the|l
id rule.® g
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In view of what is held above by the Hon'ble

Supreme COurt we do not find that the irregularltgpg
pointed out h; the Vigilance report is met fatal

to the Intervlew test. In respect of Roll no.52237,
a perugal of the Interview test tecord we find

that the observationg in the Vggilance report is not
factual as the candidates has secured 121 marks in
the written test and 19 marks in the Interview.

In view of this we are unable to appreciate the
contention made. As regards the selection of the
candidate with zero markg‘in the Interview test,

we are not able to coomprehend as to how this y
helpful to the case of thd applicants. It is

quite likely that the applicant has securdef high
marks in the written test and is still able to come
within the merit. For?;ther observations of those

bcmq'dhyhuﬁﬁAA?
with zero markg in the Interview test, ¥Yigilance

report itself has brought out that where t#e very
Ko heen

highvmarks‘secared and copying was suspected, such

candidate hak been disqudlified and it is clearly

mentioned in the proceedings. Considering these

Rt

f:;é we ariaof the view of the irregularities

pointed out &&¢ not give the cause of action to the
o lhe

applicants to challenge the marks allocated dueing

Interview. In view of our observatlons in para 16

above, e $Fonet Ao Nuhofonce o They 7'v€~vwf

. overald | '
23. Taking an emel view of the facts and

circumstgnces as discussed above, we have no
hesitation to come to the conclusion that there is
no merit in the contentions raised by the applicants

and no judicial 1nterfere12f is called for with the
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viva voce test and the final resglt thereof.
fle also find no merit injthe plea of the applicant

|

|

\

|
that the direction be issued to consider the case: [

' »

of the applicants for appointment in case they have f

|

|

secured J07 or above marks-

24 . The respondents have gpposed the C,A
no. 1175| of 1994:nbeing barred by limitation. The
first panel of 91 candidates u‘&"e dec lared on
6.4.1991| and this application has filed on 10.8.1994.
The applicant has submitted that the applicatgon |
is within the limitation period. This may be perhapsi

on the unddrstanding that the prayer has been‘made@ |

for seting aside of the order dt. 22.6.1994 abov Mv

fxgm the other reliefs. On going through the ground#
advance;:ﬁe liefs prayed for other than the guashing |
of the order dt. 22.6.1994, we are not inclined tc
accept the contention of the applicant. The letter
dated 22.6.1994 has been discussed earlier and as
brought out it concernes with the availibility of the

vacancag|and currency of the panel. The other rellefs

A

A
do flow oal)t of the contends of this impugned order.
had pn

The n rehefs prayed for con cern with the

basic igsue with regard to alleged irrejularities

in the viva-voce test process. The cause of

action for this arose in 1991 when the panel was

dec lared. Y‘herefore, by challenging the order
by

.6.1994 as one of the relief whieh not extend

tation for the other reliefs. “onsidering
th€se aspects, we agree with the submission of the
respondents that the application is bbrred by

limitation. However, we ?Qve still considered the




application on merits as will pe cléar from the

deliberations above.

25, In the result of the discussions above,

we do not find any merit amd all the applications

heard together and the same are accordingly dismissed. |
The copy of the judgment shall be placed on the res =

pective files. No order as to costse

. iy
J “Member (MY medber (J)

2 ¢ \r ,S' &~
am/




